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BILL NO. 51-2010

ORDINANCE NO. ____ 

AN ORDINANCE

AN ORDINANCE OF THE COUNCIL OF THE CITY OF BETHLEHEM, NORTHAMPTON AND LEHIGH COUNTIES, PENNSYLVANIA, DETERMINING TO INCUR DEBT IN THE AMOUNT OF $_________; DETERMINING THAT SUCH DEBT SHALL BE INCURRED AS LEASE RENTAL DEBT TO BE EVIDENCED BY A SERIES OF GUARANTEED LEASE REVENUE BONDS, SERIES A OF 2011, TO BE AUTHORIZED AND TO BE ISSUED BY THE BETHLEHEM AUTHORITY; BRIEFLY DESCRIBING THE PROJECT FOR WHICH SAID DEBT IS TO BE INCURRED AND SPECIFYING THE REALISTIC USEFUL LIFE OF SAID PROJECT; AUTHORIZING AND DIRECTING THE PREPARATION, CERTIFICATION AND FILING WITH THE DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT OF THE DEBT STATEMENT REQUIRED BY SECTION 8110 OF THE LOCAL GOVERNMENT UNIT DEBT ACT, AND TO EXECUTE, ATTEST, ACKNOWLEDGE AND DELIVER, AS APPROPRIATE, (I) AN AGREEMENT AND LEASE, DATED AS OF MARCH 15, 2011, BETWEEN SAID AUTHORITY, AS LESSOR, AND THE CITY, AS LESSEE, AND (II) A GUARANTY AGREEMENT, DATED AS OF MARCH 15, 2011, WITH RESPECT TO AFORESAID GUARANTEED LEASE REVENUE BONDS; APPROVING THE FORMS OF SAID AGREEMENT AND LEASE AND SAID GUARANTY AGREEMENT; CONSENTING TO THE ASSIGNMENT OF SAID AGREEMENT AND LEASE BY SAID AUTHORITY, AS SECURITY, TO THE BANK OF NEW YORK MELLON, AS TRUSTEE UNDER A TRUST INDENTURE, DATED AS OF MARCH 15, 2011, AND AUTHORIZING DELIVERY OF SAID GUARANTY AGREEMENT TO SAID TRUSTEE; SPECIFYING THE MAXIMUM LEASE RENTALS TO BE PAID BY THE CITY PURSUANT TO SAID AGREEMENT AND LEASE; GUARANTEEING PAYMENT OF THE PRINCIPAL OF AND INTEREST ON AFORESAID GUARANTEED LEASE REVENUE BONDS AND MAKING CERTAIN COVENANTS WITH RESPECT THERETO; SPECIFYING THE MAXIMUM AMOUNT OF THE GUARANTY OBLIGATIONS OF THE CITY PURSUANT TO SUCH GUARANTY AGREEMENT; PLEDGING THE FULL FAITH, CREDIT AND TAXING POWER OF THE CITY WITH RESPECT TO THE GUARANTY AGREEMENT; AUTHORIZING AND APPROPRIATING CERTAIN MONEYS FOR DEPOSIT AND INVESTMENT PURSUANT TO AN IRREVOCABLE SINKING FUND ESCROW AGREEMENT; AND PROVIDING FOR PROPER OFFICERS OF THE CITY TO TAKE ALL OTHER REQUIRED, NECESSARY OR DESIRABLE RELATED ACTION IN CONNECTION WITH SAID PROJECT, SAID AGREEMENT AND LEASE, SAID GUARANTY AGREEMENT AND SAID APPROPRIATION AND INVESTMENT.

WITNESSETH:

WHEREAS, the City of Bethlehem, Northampton and Lehigh Counties, Pennsylvania (the “City”), is a municipal corporation of the Commonwealth of Pennsylvania (the “Commonwealth”) and is a “local government unit” under provisions of the Act of the General Assembly of the Commonwealth, as re-enacted, amended and supplemented, from time to time, known as the Local Government Unit Debt Act, 53 Pa. C.S.A. §§ 8001 et seq. (the “Debt Act”); and

WHEREAS, Bethlehem Authority (the “Authority”) is a body politic and corporate organized and existing under the Municipality Authorities Act of 1945, P.L. 382 (the “1945 Act”), which 1945 Act is continued by Act No. 22, approved on June 19, 2001, 53 Pa. C.S.A. § 5601 et seq., enacted by the General Assembly of the Commonwealth of Pennsylvania (“Act 22” and together with the 1945 Act, collectively, the “Act”), as amended and supplemented, from time to time, of the Commonwealth; and

WHEREAS, the Authority, by resolution duly adopted, heretofore has determined to assist the City in the funding of a project consisting of:  (1) the Authority’s simultaneous purchase from and lease to the City, as lessee, of certain assets as set forth in Schedule A (the “Assets”); (2) its issuance of Guaranteed Lease Revenue Bonds, Series A of 2011 in the aggregate principal amount of $________ Guaranteed Lease Revenue Bonds, Series A of 2011 (the “2011 Bonds”); (3) the funding of both a debt service reserve fund for the 2011 Bonds (as defined herein) and of capitalized interest on the 2011 Bonds; and (4) the costs associated with the issuance of the 2011 Bonds (the “Project”); and

WHEREAS, the Authority has estimated that the sum of approximately $_________ is required to fund the costs and expenses of undertaking the Project; and

WHEREAS, the City, as lessee, is willing to enter into an Agreement and Lease, dated as of March 15, 2011 (the “Lease”), with the Authority, as lessor, whereunder the Authority, as lessor, leases to the City, as lessee, the Assets, and whereunder the City agrees, inter alia, to operate and maintain the Assets and to pay certain rentals to the Authority or its assigns; and

WHEREAS, the Council of the City heretofore has determined that the Project is in the best interest of the City and its residents; and

WHEREAS, the City is willing to enter into an irrevocable Sinking Fund Escrow Agreement, dated as of March 15, 2011 (the “Escrow Agreement”), with __________, as sinking fund agent (the “Sinking Fund Agent”), providing for, inter alia, the establishment of a sinking fund escrow (the “Escrow Fund”) and the investment and application of monies deposited therein; and

WHEREAS, the City, pursuant to the Escrow Agreement, is obligated to deposit in the Escrow Fund additional monies in amounts and on dates as set forth in the Escrow Agreement (the “Scheduled Sinking Fund Deposits”), in order to provide for payment of interest on the 2011 Bonds; and

WHEREAS, the Authority, in order to undertake and to fund the costs of the Project, has determined, upon certain terms and conditions, to issue and sell the 2011 Bonds, under and pursuant to a Trust Indenture, dated as of March 15, 2011 (the “Indenture”), between the Authority and The Bank of New York Mellon, as trustee (the “Trustee”); and

WHEREAS, the Authority has entered into a Bond Purchase Agreement, dated as of _______ __, 2011 (the “Bond Purchase Agreement”) with Wells Fargo Bank, N.A. and PNC Capital Markets LLC, as underwriters (collectively, the “Underwriters”), and the City, pursuant to which the Authority has agreed to sell and the Underwriters have agreed to purchase the Authority’s 2011 Bonds, as aforesaid, subject to the terms and conditions set forth in the Bond Purchase Agreement; and

WHEREAS, the City is willing to guarantee the full payment of the debt service with respect to aforesaid 2011 Bonds, pursuant to the authority set forth in the Debt Act.

NOW, THEREFORE, BE IT ENACTED AND ORDAINED, by the Council of the City of Bethlehem, Northampton and Lehigh Counties, Pennsylvania, as follows:

Section 1. The Council of the City hereby requests the Authority to proceed to undertake the Project, the financing thereof and the payment of all “costs” related thereto as permitted under the Indenture and as defined in the Debt Act.

Section 2. The Council of the City authorizes the sale and conveyance of the Assets to the Authority in consideration of the Authority’s payment to the City of a lump sum amount as set forth in the Bond Purchase Agreement and directs that title to the Assets be delivered to the Authority by bill of sale against the receipt of such payment.

Section 3. The Council of the City hereby determines that reasonable cost estimates have been obtained for the Project with the assistance of the Authority’s financial advisor, consulting engineers and others qualified by experience.  The Council of the City hereby determines that the remaining useful life of the Assets is at least __ years.

Section 4. The Council of the City hereby determines to incur “debt”, as such term is defined in the Debt Act, as “lease rental debt”, as such term is defined in the Debt Act, in connection with the financing of the Project by the Authority.

Section 5. The debt to be incurred as lease rental debt, as set forth in Section 4 hereof, shall be in the amount of $_________ and shall be evidenced by the 2011 Bonds.  The 2011 Bonds shall be issued under and pursuant to the Indenture, and secured by, inter alia, lease rentals to be payable by the City to the Authority or its assigns under the Lease.

Section 6. The City, as lessee, shall enter into the Lease with the Authority, as lessor, substantially in the form referred to in Section 8 hereof, with respect to the Assets and the 2011 Bonds.  The Lease, inter alia, sets forth terms and provisions to be observed by the City and the Authority with respect to the Project and the 2011 Bonds.

Section 7. The City shall enter into a Guaranty Agreement, dated as of March 15, 2011 (the “Guaranty Agreement”), substantially in the form referred to in Section 9 hereof, with respect to the 2011 Bonds to be issued by the Authority.

Section 8. The Lease shall be substantially in the form presented to this meeting, which form is approved; and a copy of the Lease, in the form so presented to this meeting and so approved, shall be filed with the City Clerk of the City for inspection, at reasonable times, by interested persons requesting such inspection.  A copy of the form of the Lease is attached hereto as Exhibit A.

Section 9. The Guaranty Agreement shall be substantially in the form presented to this meeting, which form is approved; and a copy of the Guaranty Agreement, in the form so presented to this meeting and so approved, shall be filed with the City Clerk of the City for inspection, at reasonable times, by interested persons requesting such inspection.  A copy of the form of the Guaranty Agreement is attached hereto as Exhibit B.

Section 10. The Mayor, the President of Council, the City Controller, the City Treasurer, the Business Administrator or the City Clerk, as appropriate, of the City are hereby authorized and directed to prepare, to certify, to acknowledge and to file the debt statement and the borrowing base certificate, as appropriate, required by the Debt Act and to take any and all other action necessary at any time or from time to time in connection with carrying out the intent of this Ordinance or necessary to comply with the Debt Act.

Section 11. The Mayor, the City Controller, or the City Clerk of the City, as appropriate, are hereby authorized and directed to execute, attest, acknowledge and deliver, as applicable, the Lease, on behalf of the City, with such insertions, deletions and amendments as the officers of the City executing the Lease and the Solicitor to the City shall approve.  The execution, attestation and delivery of the Lease by appropriate officers of the City shall constitute conclusive evidence of such approval; provided, however, that such execution and delivery of the Lease shall be subject to compliance by the City with applicable provisions of the Debt Act.  Said officers of the City are authorized to take all other required, necessary or desirable action in connection with the Project and with the execution and delivery of the Lease.

Section 12. The City consents to the assignment by the Authority of all its right, title and interest in the Lease and all rentals payable by the City thereunder as set forth in an Assignment, attached to the Lease in Exhibit A.

Section 13. The Mayor, the City Controller, or the City Clerk of the City, as appropriate, are hereby authorized and directed to execute, attest, seal and deliver the Guaranty Agreement, with such insertions, deletions and amendments as the officers of the City executing the Guaranty Agreement and the Solicitor to the City shall deem necessary.  The execution, attestation and delivery of the Guaranty Agreement by appropriate officers of the City shall constitute conclusive evidence of such approval; provided, however, that such execution and delivery of the Guaranty Agreement shall be subject to compliance by the City with applicable provisions of the Debt Act.  Said officers of the City are authorized to take all other required, necessary or desirable action in connection with the Project and with the execution and delivery of the Guaranty Agreement.

Section 14. The City authorizes delivery of the Guaranty Agreement to the Trustee, for the purposes set forth in the Guaranty Agreement.

Section 15. The City covenants to pay to the Authority or its assigns, as contemplated by the Guaranty Agreement and the Lease, maximum lease rentals at the times and in the amounts set forth in Exhibit C attached hereto.  Exhibit C is incorporated herein by reference with the same force and effect as if fully set forth in the text hereof.

Section 16. Lease rentals and other obligations of the City under the Lease are payable from revenues of the City, all as more fully described in the Lease, together with other moneys, if any, which may be available for said purposes.

Section 17. In the event that the City is obligated to make payments under the Guaranty Agreement, the maximum amounts required to be paid thereunder, if and as necessary on a monthly basis, from the general revenues of the City, shall be as set forth in Exhibit D hereto.  Exhibit D is incorporated herein by reference with the same force and effect as if fully set forth in the text hereof.  If at any time the City is required to make any payment under the Guaranty Agreement, the proper officers of the City are hereby authorized and directed to so do.

Section 18. The City covenants to and with the owners of the 2011 Bonds, from time to time, that, subject to the terms and conditions of and as set forth more fully in the Guaranty Agreement, the City (a) shall include the amounts payable in respect of the Guaranty Agreement for each fiscal year in which such sums are payable in its budget for that year, (b) shall appropriate such amounts from its general revenues for the payment of such payment and (c) shall duly and punctually pay or cause to be paid from any of its revenues or funds the amount payable in respect of the Guaranty Agreement, at the dates and place and in the manner stated in such Guaranty Agreement, according to the true intent and meaning thereof.  The City pledges its full faith, credit and taxing power for such budgeting, appropriation and payment in respect of the Guaranty Agreement.  This covenant shall be specifically enforceable in accordance with the Debt Act.

Section 19. In compliance with Rule 15c2 12 promulgated under the Securities Exchange Act of 1934 (the “Rule”), the proper officers of the City, as the “obligated person” with respect to the 2011 Bonds under the Rule, are hereby authorized and directed to execute a Continuing Disclosure Agreement in substantially the form attached hereto as Exhibit E for the benefit of the holders of the 2011 Bonds in accordance with the Rule. 

Section 20. Proper officers and officials of the City are hereby authorized and directed to execute, attest and deliver any and all necessary or appropriate certificates, instruments, agreements or documents and to do any and all necessary or appropriate things in connection with the transactions hereby contemplated, including, without limitation, fulfilling the requirements of the terms and conditions approved by the Authority with respect to the 2011 Bonds.

Section 21. The Mayor, the City Controller, the President of the Council of the City or the City Clerk of the City, as appropriate, are hereby authorized and directed to: (i) execute, attest, acknowledge and deliver, as applicable, any consents and (ii) take any action which may be necessary or required in connection with the Project or the issuance of the 2011 Bonds.

Section 22. There is created a sinking fund of the City for the guarantee of the City related to the 2011 Bonds, to be known as “Sinking Fund – Bethlehem Authority Guaranteed Lease Revenue Bonds, Series A of 2011”.  Said sinking fund shall be administered in the manner provided by the Debt Act for administration of sinking funds created pursuant to the Debt Act.

Section 23. The City covenants and agrees to pay into the aforesaid sinking fund all moneys, if any, required to be paid to holders of the 2011 Bonds pursuant to provisions of the Guaranty Agreement, on or before the dates required for such payment pursuant to terms of the Guaranty Agreement.  Moneys so deposited shall be paid to applicable holders of the 2011 Bonds by the sinking fund depository appointed in Section 24 hereof, on behalf of the City, pursuant to terms of the Guaranty Agreement, on the dates and in the manner required by terms of the Guaranty Agreement.

Section 24. The City appoints The Bank of New York Mellon as sinking fund depository with respect to the sinking fund created pursuant to Section 22 hereof.

Section 25. The officers and officials of the City hereby are authorized and directed to execute and deliver such documents, agreements, instruments or as may be necessary or appropriate in order to affect the purposes of this Ordinance.

Section 26. This Ordinance shall become effective in accordance with the provisions of the Debt Act.

Section 27. In the event any provision, paragraph, sentence, clause or part of this Ordinance shall be held to be invalid, such invalidity shall not affect or impair any remaining provision, paragraph, sentence, clause or part of this Ordinance, it being the intent of the City that the remainder of the Ordinance shall remain in full force and effect.

Section 28. All ordinances and resolutions or parts thereof, insofar as the same are inconsistent herewith, are repealed hereby.

Sponsored by
/s/


/s/

PASSED finally in Council on the __ day of ________, 2011

President of Council

ATTEST:

City Clerk

This Ordinance approved this __ day of ________, 2011

Mayor

SCHEDULE A

ASSETS SUBJECT TO LEASE

The Assets subject to the Lease consist of certain assets of the City, including buildings, improvements, structures, fixtures and equipment comprising (i) a municipal ice rink located on Illicks Mill Road, (ii) a municipal service center on Stefko Boulevard, (iii) a maintenance building located on Rogers Street, (iv) a maintenance shed located on Eaton Avenue and (v) an electrical maintenance building located on E. North Street, collectively with certain ground leasehold interests in such facilities and certain fixtures, furnishings and equipment related thereto), having a combined value approximately equal to the net proceeds of the Bonds. 

EXHIBIT A

AGREEMENT AND LEASE

AGREEMENT AND LEASE
Dated As Of March 15, 2011
__________________________________

BETHLEHEM AUTHORITY,

as Lessor,

TO

CITY OF BETHLEHEM,

Lehigh and northampton counties, pennsylvania,

as Lessee

__________________________________

ASSIGNMENT

Dated As Of March 15, 2011

__________________________________

BETHLEHEM AUTHORITY

TO

THE BANK OF NEW YORK MELLON,

as Trustee

__________________________________
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AGREEMENT AND LEASE

THIS AGREEMENT AND LEASE, dated as of March 15, 2011, between BETHLEHEM AUTHORITY, a municipality authority existing under laws of the Commonwealth of Pennsylvania, as Lessor, and the CITY OF BETHLEHEM, Lehigh and Northampton Counties, Pennsylvania, a municipality of the Commonwealth of Pennsylvania, as Lessee.

WITNESSETH:

WHEREAS, the Authority was incorporated under the Authorities Act pursuant to appropriate action of the City Council; and

WHEREAS, the Authority heretofore determined to acquire certain assets (the “Assets”) as set forth in Schedule 1, all of which constitute part of the “Leased Facility”; and

WHEREAS, the Authority, by resolution duly adopted, has authorized execution and delivery of the Indenture and initial issuance thereunder of $_________, aggregate principal amount, of its 2011 Bonds to provide moneys to be used, together with other funds of the Authority available for the purposes, for and toward: (1) payment of the purchase price for the Leased Facility and related costs and expenses, (2) the initial deposits in certain Funds created under the Indenture, and (3) the payment of costs and expenses related to issuance of the 2011 Bonds; and

WHEREAS, the City, by ordinance duly enacted and by a Guaranty Agreement, dated as of March 15, 2011, duly executed by the City and delivered to the Trustee, inter alia, has covenanted with owners of the 2011 Bonds at any time issued and outstanding under the Indenture that if the Authority or the Trustee, as paying agent of the Authority, shall fail to pay the full amount of the principal of and interest on all of the outstanding 2011 Bonds when the same become due and payable, at the times and place, under the terms and conditions and in the manner prescribed therein and in the Indenture, the City will pay the full amount of such principal and interest to the owners of 2011 Bonds; and

WHEREAS, it has been agreed by the Authority and the City that the Authority shall lease the Leased Facility to the City for operation and use; and

WHEREAS, the parties hereto desire to set forth terms and conditions under which the Leased Facility is to be leased by the Authority to the City.

NOW, THEREFORE, The Authority, as Lessor, and the City, as Lessee, in consideration of rentals herein reserved and agreements, conditions and covenants herein contained, each intending to fee legally bound, covenant and agree as follows:

ARTICLE IX 
Definitions

Section 9.1.  Definitions of Terms and Phrases
.  Terms and phrases defined in this Section 1.01, for all purposes of this Lease, as herein defined, shall have the meanings herein specified, unless the context clearly otherwise requires:

“Administrative Expenses” means compensation and expenses of officers and members of the Board of the Authority; legal, printing, advertising, engineering, architectural and auditing fees and expenses; fees and expenses of the Trustee and any other authorized depository and other items of general administrative expense incurred by the Authority, all of the foregoing being subject to proper allocation to various projects of the Authority, if applicable, as provided in the Indenture.

“Authorities Act” means the Act of the Pennsylvania General Assembly, known as the “Municipality Authorities Act of 1945”, approved May 2, 1945, P. L. 382, as continued by Act No. 22, approved on June 19, 2001, 53 Pa. C.S.A. § 5601 et seq., as amended and supplemented from time to time.

“Authority” means Bethlehem Authority, a municipality authority incorporated and existing as set forth in the Preamble hereof.

“Board” means the governing body of the Authority.

“Bonds” means all bonds authorized, executed, authenticated, issued and delivered as provided in the Indenture.

“Capital Additions” means new and additional property chargeable to plant or equipment account under sound accounting and/or engineering practice, including, without intending to limit the generality of the foregoing additions, extensions, alterations and improvements of or to the Leased Facility, and other equipment and personal property, and Extraordinary Repairs, in each case made, constructed or acquired by the Authority after the effective date hereof and with respect to the Leased Facility, including property in process of construction or erection, to the extent actually constructed or erected; provided, however, that the term “Capital Additions” shall not include the Leased Facility as the same may exist on the effective date of the Indenture, contributed or advanced.

“Certified Public Accountant” means a Person, who shall be Independent, appointed by the City, actively engaged in the business of public accounting and duly certified as a certified public accountant under authority of laws of the Commonwealth or other state.

“Certified Resolution” means a copy of a resolution of the City Council, certified by the City Clerk of the City, or other officer serving in a similar capacity, under its official seal, to have been duly adopted and to be in effect as of the date of such certification.

“City” means the City of Bethlehem, Lehigh and Northampton Counties, Pennsylvania, a municipality of the Commonwealth.

“Commonwealth” means the Commonwealth of Pennsylvania.

“Consulting Engineers” means a Person, who shall be Independent, appointed by the City, qualified to pass upon engineering questions relating to the Leased Facility and having a favorable reputation for skill and experience in inspecting construction and operation of facilities of the type and function as the Leased Facility.  If such Person shall be an individual, he shall be a professional engineer duly registered under laws of the Commonwealth or other state.  If such Person shall be a partnership, corporation or association, it shall have a partner, officer, employee or member who is a professional engineer duly registered under laws of the Commonwealth or other state.

“Consulting Engineers’ Certificate” means a certificate executed by the Consulting Engineers.

“Debt Service Requirements” means, with respect to any Lease Year, the sum of amounts required to be set aside in such Lease Year for payment of interest on and principal of the 2011 Bonds under consideration and amounts required to be deposited in such Lease Year to the credit of any sinking, purchase, redemption or analogous fund established for such 2011 Bonds; provided, however, that Debt Service Requirements with respect to any Lease Year for the 2011 Bonds for which there shall have been established a sinking, purchase, redemption or analogous fund shall be determined after projecting operation of such fund to retirement of Bonds of such series to the extent that the same shall be required to be retired and giving effect to reduction in interest payments to be made with respect to such Bonds by reason of such retirement.

“Extraordinary Repairs” means alterations, repairs, renewals, improvements or replacements with respect to the Leased Facility which are necessary or desirable for proper operation and maintenance thereof and which are of a type which ordinarily would not be made by the City out of current Operating Expenses, as determined by a Consulting Engineers’ Certificate.

“Fiscal Year” means the fiscal year of the City as provided by laws of the Commonwealth.

“Ground Lease” means the Ground Lease made in accordance with Section 7.12 hereof.

“Indenture” means the Trust Indenture, dated as of March 15, 2011, between the Authority and the Trustee, including all modifications, alterations, amendments and supplements thereto made and delivered in accordance with provisions thereof.

“Independent” means, with respect to any Person, including the Certified Public Accountant and the Consulting Engineers, a Person who is not a member of the Board, officer or employee of the Authority or an elected or appointed official or employee of the City, or which is not a partnership, corporation or association having a partner, director, officer, member or substantial stockholder who is a member of the Board, officer or employee of the Authority or an elected or appointed official or employee of the City; provided, however, that the fact that such person is retained regularly by the Authority or the City shall not make such Person an employee within the meaning of this definition.

“Lease” means this document and all modifications, alterations, amendments and supplements hereto made and delivered in accordance with provisions hereof and at such time constituting part hereof, which term sometimes is referred to in this document by use of such words as “hereto”, “hereby”, “herein”, “hereof, “hereunder” or other descriptive words or Phrases having similar import.

“Lease Rental Account” means the separate and distinct account of the City created under Section 5.01 hereof.

“Lease Year” means the period beginning ________ and ending the following ________ and shall also mean the period from the effective date of this Lease to and including ________ __, 20__.

“Leased Facility” means the Assets as set forth in Schedule 1, including all related facilities hereafter acquired and/or constructed by the Authority or by the City, together with all appurtenant facilities and properties which the Authority has acquired or hereafter shall acquire in connection therewith, including all property, real, personal and mixed, rights, powers, licenses, easements, rights of way, privileges, franchises and any and all other property or interests in property of whatsoever nature used or useful in connection with such facilities, and together with all additions, extensions, alterations and improvements which may be made or acquired, from time to time.  As of any particular time, the “Leased Facility” means the aforesaid facilities and all property, real, personal and mixed, rights, powers, licenses, easements, rights of way, privileges, franchises and all other property or interests in property of whatsoever nature used or useful in connection with such facilities, and Capital Additions acquired, owned, made or constructed by or for the Authority.

“Officers’ Certificate” means a certificate executed by the Chairman or Vice Chairman and Secretary, Assistant Secretary, Treasurer or Assistant Treasurer of the Authority, under its official seal.

“Operating Expenses” means all expenses required in operating and maintaining the Leased Facility, including, in each case, without intending to limit the generality of the foregoing:

A. Expenses of operation, maintenance, repair, alteration, insurance and inspection;

B. Expenses of managerial, supervisory, administrative, engineering, architectural, legal and auditing services;

C. Sums payable to any Person, which sums under sound accounting and/or engineering practice, constitute expenses of operation and maintenance; and

D. All taxes, assessments and charges, including, without intending to limit the generality of the foregoing, income, profits, property, franchise and excise taxes.

“Person” means an individual, a partnership, an association, a corporation, a joint stock company, a trust, an unincorporated association, a governmental body, a political subdivision, a municipality, a municipality authority or any other group or entity.

“Receipts from Investments” means all interest and income received, from time to time, by the Authority from investment of moneys in the Debt Service Reserve Fund and the Bond Redemption and Improvement Fund, respectively, each created under the Indenture.

“2011 Bonds” means the Guaranteed Lease Revenue Bonds, Series A of 2011, in the aggregate principal amount of $_________, initially authorized for issuance under the Indenture, and as more specifically described in the Indenture.

“Trustee” means The Bank of New York Mellon, a banking corporation having its principal office in Pittsburgh, Pennsylvania, a party to the Indenture, and any successor thereto in the trust under the Indenture.

ARTICLE X 
Leased Facilities.  Term of Lease
Section 10.1.  Leased Premises and Facilities; Grant of Certain Right of Ways, Easements and Privileges by City
.  The Authority, as lessor, hereby does lease the Leased Facility to the City, as lessee, for operation and use.  The City hereby leases to the Authority that portion of the real property upon which the Leased Facility are located pursuant to the Ground Lease and grants to the Authority, its successors and assigns, all easements, rights of way and other rights necessary and desirable in, along, over and under streets, roads, lanes, courts, public squares, alleys, highways and other properties of the City, together with free ingress, egress and regress therein and thereto, along with other Persons having interests or rights therein, for use in connection with constructing, replacing, repairing, altering, maintaining and operating the Leased Facility; subject, however, to all applicable rules and regulations from time to time established by resolution or ordinance of the City with respect thereto.

Section 10.2.  Term of Lease
.  This Lease shall be for a term beginning as of the effective date hereof, and ending ________ __, 20__, which term may be changed by an amendment hereto, as provided herein and in the Indenture.

ARTICLE XI 
Concerning Construction
Section 11.1.  Construction Related to the Leased Facility
.  The Authority and the City covenant that any construction related to the Leased Facility shall be undertaken and completed in accordance with approved plans and specifications or in accordance with such changes thereto and modifications or alterations thereof as shall be approved in the manner provided in the Indenture.

ARTICLE XII Concerning Rentals and Additional Sums
Section 12.1.  Rentals and Times of Payment
.  The City covenants to pay to the Authority, as minimum net rentals, the lesser of:

A. The following sums at the following times:

	During Lease

Year Ending 

________
	On or before

________
	On or before 

_________
	Total

	20__
	
	
	

	20__
	
	
	


OR

B. For each Lease Year during the term hereof, beginning in any Lease Year succeeding any Lease Year in which the Authority shall have purchased or redeemed 2011 Bonds from moneys available for the purpose set forth in the Bond Redemption and Improvement Fund created under the Indenture, a minimum net rental, calculated as hereinafter provided, payable in two installments, the first installment to be payable on or before _______ of each such Lease Year and the second installment to be payable on or before __________ of each such Lease Year, as follows:

(1) The installment payable on or before _______ of each such Lease Year shall equal the sum of:

(a) $5,000; and

(b) An amount equal to the Debt Service Requirements on appropriate outstanding 2011 Bonds in the then current Lease Year, payable on the succeeding _______, as set forth in the then current Officers’ Certificate filed with the City pursuant to this Section 4.01; and

(2) The installment payable on or before __________ of each such Lease Year shall equal the sum of:

(a) $5,000; and

(b) An amount equal to the Debt Service Requirements on appropriate outstanding 2011 Bonds in the then current Lease Year, Payable on the succeeding __________, as set forth in the then current Officers’ Certificate filed with the City pursuant to this Section 4.01.

In the event the City, in its sole discretion, on or before ______ __ of any Lease Year succeeding any Lease Year in which the Authority shall have purchased or redeemed 2011 Bonds from moneys available for the purpose in the Bond Redemption and Improvement Fund created under the Indenture, shall determine to pay in such Lease Year minimum net rentals in an amount computed in accordance with the formula set forth in the foregoing subparagraph B of the first paragraph of this Section 4.01, the City, on or before ______ __of such Lease Year, shall give written notice to the Authority of such determination.  Upon receipt of such notice from the City, the Authority, on or before _______ __ of such Lease Year, shall file with the City and the Trustee an Officers’ Certificate setting forth:

C. The Debt Service Requirements in such Lease Year on the 2011 Bonds outstanding under the Indenture as of the preceding __________ payable on the succeeding _______  and __________, if appropriate; and

D. The minimum net rentals payable by the City on or before _______  and on or before __________, respectively, of such Lease Year.

Section 12.2.  Payment of Taxes and Assessments
.  The City covenants to pay as if it primarily were liable for the same, all taxes, assessments and rebates, including, without intending to limit the generality of the foregoing, income, profits, property, franchise, excise and/or other taxes, assessments and/or rebates which now or hereafter properly may be levied or assessed by the Federal government, the Commonwealth or any state or any municipal government against the Authority upon or by reason of payment or receipt of rentals payable by the City hereunder to the Authority or its assigns, or upon the Leased Facility, or upon this Lease, or upon any franchises, businesses, transactions, income, earnings and receipts (gross, net or otherwise) of the Authority in connection with the Leased Facility, for payment or collection of which the Authority otherwise would be liable or accountable under any lawful authority whatever by reason of its ownership of, or its earnings, profits or receipts from, or its leasing of, the Leased Facility.

Section 12.3.  Additional Rental for Administrative Expenses of Authority
.  If moneys provided for the Authority for the purposes under the Indenture shall be insufficient to pay, with respect to the Leased Facility, the reasonable Administrative Expenses of the Authority, the City covenants to pay to the Authority or its assigns such additional sum or sums, in each Lease Year, as shall be required for such purposes.  Such additional sum or sums, if any, shall be payable at such time or times in each Lease Year in which the same shall be required as may be agreed upon by the City and the Authority or its assigns.

Section 12.4.  Rentals Not Subject to Suspension or Abatement
.  The City covenants to pay rentals and additional sums required hereunder without suspension or abatement of any nature, irrespective of delays in completion of any construction, alterations or improvements with respect to the Leased Facility and notwithstanding that all or any part of the Leased Facility shall have been wholly or partially destroyed, damaged or injured and shall not have been repaired, replaced or rebuilt.

Section 12.5.  Protection of Net Rentals and Additional Sums
.  Rentals and additional sums required to be paid by the City hereunder shall be received by the Authority or its assigns as net sums, and the City covenants to pay all charges against or which might diminish such net sums.

Section 12.6.  Termination of Rental Payments
.  When all Bonds issued under the Indenture, for which this Lease shall be pledged as security, and all remaining obligations to the Authority and the Trustee shall have been paid or provision for such payment shall have been duly made, no further rentals shall be payable hereunder.

ARTICLE XIII 
Consulting Engineers

Section 13.1.  Employment of Consulting Engineers by City
.  The City covenants to employ and to keep employed Consulting Engineers, who shall not be unsatisfactory to the Authority and the Trustee, to perform duties imposed upon the Consulting Engineers hereunder.

ARTICLE XIV 
Insurance

Section 14.1.  Duty to Insure; Types of Insurance; Policies of Insurance
.  The City covenants to maintain adequate insurance upon physical structures constituting part of the Leased Facility upon which insurance, as a trade practice in operation of facilities in the nature of the Leased Facility, normally is carried.  The City covenants to maintain such insurance against fire and such other risks as usually and generally are included in extended coverage endorsements and also against such other risks as the Authority may require; provided, however, that the foregoing provisions of this Section 6.01 shall not be applicable to the extent that the Authority or contractors shall carry appropriate insurance during construction with respect to the Leased Facility or any part of the Leased Facility, which insurance shall not be governed by provisions of this Article VI.  The adequacy of insurance maintained by the City shall be determined in accordance with Section 6.07.

All policies of insurance shall be issued by a responsible insurance company or companies, duly qualified to do business in the Commonwealth and satisfactory to the Authority, shall be nonassessable, shall be for benefit of the Authority, the City and the Trustee, as their respective interests may appear, and shall be deposited with the Trustee.  All moneys recovered under such policies shall be payable to and deposited with the Trustee, which shall hold such moneys until disbursed as provided herein and in the Indenture.

Section 14.2.  Recovery of Insurance Proceeds
.  If part of the Leased Facility shall be wholly or partially destroyed or damaged by fire or other casualty covered by insurance required under Section 6.01, the Authority and the City covenant that they will take all actions and do all things which may be necessary to enable recovery to be made upon such policies of insurance in order that moneys due on account of losses suffered may be collected and paid to the Trustee.  The Trustee is authorized, in its own name, as trustee of an express trust, to demand, collect, sue and receipt for moneys which may be due and payable under such policies of insurance.

Any appraisement or adjustment of loss or damage and any settlement or payment therefor, which may be agreed upon by the Authority, the City and the appropriate insurer and which shall be approved, in writing, by the consulting engineers of the Authority, shall be evidenced to the Trustee by a certificate, signed by the Chairman or Vice Chairman and Treasurer or Assistant Treasurer or Secretary or Assistant Secretary of the Authority and by the Mayor and City Clerk of the City, and may be assented to and accepted by the Trustee.  The Trustee may rely conclusively upon such certificate.

Section 14.3.  Determination to Repair, Reconstruct or Replace Damaged or Injured Property
.  Immediately after occurrence of loss or damage covered by insurance required under Section 6.01, the City shall notify the Authority, the consulting engineers of the Authority and the Trustee thereof and said consulting engineers promptly shall determine and advise the Authority, the Trustee and the City, in writing, whether it is practicable and desirable to repair, reconstruct or replace such damaged or destroyed property.  If such consulting engineers shall determine that such repair, reconstruction or replacement is practicable and desirable, the City shall proceed forthwith with repair, construction or replacement, to the extent of insurance proceeds collected with respect to such loss or damage, in the manner provided herein and in the Indenture.

Section 14.4.  Application of Insurance Proceeds
.  If moneys collected under policies of insurance required under Section 6.01 with respect to any one loss shall equal or exceed $100,000 and the consulting engineers of the Authority shall have determined under Section 6.03 that repair, reconstruction or replacement is practicable and desirable, the Authority agrees that such moneys shall be paid by the Trustee for costs of such repair, reconstruction or replacement upon requisitions of the Authority and certificates of such consulting engineers, as provided in the Indenture.

If moneys collected under policies of insurance required under Section 6.01 with respect to any one loss shall be less than $100,000 and the consulting engineers of the Authority shall have determined under Section 6.03 that repair, reconstruction or replacement is practicable and desirable, and if the Authority and the City shall request, the Authority agrees that the Trustee shall pay such moneys to the Authority to be used by it or the City for the purpose of paying costs of such repair, reconstruction or replacement, and neither requisitions of the Authority nor certificates of such consulting engineers shall be required.

The Authority and the City agree that moneys collected under policies of insurance required under Section 6.01 and not expended for such repair, reconstruction or replacement shall be deposited in the Bond Redemption and Improvement Fund created under the Indenture.

Section 14.5.  Public Liability, Property Damage and Workmen’s Compensation Insurance
.  The City covenants to maintain such public liability insurance, property damage insurance and workmen’s compensation insurance with respect to the Leased Facility and operation thereof in such amounts, with such companies and with policies containing such terms and provisions as shall be satisfactory to the Authority and as shall not be unsatisfactory to the Trustee and the Consulting Engineers and, if not the same Person, the consulting engineers of the Authority.

Section 14.6.  Authority May Carry Insurance
.  If the City shall fail to maintain insurance complying in all respects with requirements of this Article VI, the Authority may maintain such insurance, in which event the City covenants to pay the premiums or to reimburse the Authority for premiums paid by it.

Section 14.7.  Consulting Engineers’ Certificate with Respect to Insurance
.  The City covenants to furnish to the Authority and the Trustee, not more frequently than every two years, on or before _______ __ of such year, beginning ________ __, 20__, a Consulting Engineers’ Certificate, approved by the consulting engineers of the Authority, if not the same Person, setting forth the insurable value of the tangible property constituting part of the Leased Facility, accompanied by a report of either an Independent competent insurance broker or agent or the Consulting Engineers, setting forth amounts and types of insurance then in force with respect to the Leased Facility and operation thereof, and stating whether, in the opinion of the Person executing the report, such insurance then in force is adequate, and stating the amounts and types of insurance which should be maintained during the ensuing Fiscal Years.  The City covenants to maintain amounts and types of insurance which are not unsatisfactory to the Trustee or the Consulting Engineers and, if not the same Person, the consulting engineers of the Authority.

ARTICLE XV 
Additional Covenants of the City

Section 15.1.  Appropriations for Obligations under Lease
.  The City covenants that it will make such appropriations to the Lease Rental Account, in each Fiscal Year, from current revenues or other legally available funds to enable it to meet all its obligations hereunder.

Section 15.2.  Duty to Maintain Accurate Records of Lease Rental Account; Audit Thereof
.  The City covenants to keep accurate records with respect to the Lease Rental Account and, annually, to have made a complete audit of such Lease Rental Account by a Certified Public Accountant.  Such audit shall show, among other things, the moneys in the Lease Rental Account at the end of the Lease Year.  A signed counterpart of such audit shall be furnished to the Authority, the Consulting Engineers and the Trustee, and copies thereof shall be available for inspection at reasonable times by holders of Bonds and by users served by the Leased Facility.

Section 15.3.  Operation, Maintenance and Repair of Leased Facility
.  The City covenants to maintain the Leased Facility in good repair and operating condition, to operate the same continuously in an economical and efficient manner and to make all ordinary repairs, renewals, replacements and improvements in order to maintain adequate service.

Section 15.4.  Compliance with Law
.  The City covenants to comply with all valid acts, rules, regulations, orders and directives of any legislative, executive, administrative or judicial body applicable to construction, operation, repair and maintenance related to the Leased Facility.

Section 15.5.  Covenant Not to Create Liens
.  The City covenants not to create any charges upon or liens against the Licensed Facility.

Section 15.6.  Assignment of Lease by City; Subletting Leased Facility
.  The City covenants neither to assign this Lease nor to sublet any part of the Leased Facility without written consent of the Authority or its assigns and, if such consent shall be given, then only subject to conditions which may be set forth in such consent.

Section 15.7.  Waiver of Exemption Laws; Forfeiture
.  The City waives any exemption law or laws now in force or hereafter enacted and agrees that if, at any time, there shall be default in payment of any required rental payment for 15 days after the same becomes due, or if it shall fail, after 30 days’ written notice served by registered or certified mail, to cure any other default, whether consisting of payment of any other sum to be paid or performance of any covenant to be performed, the Authority, at its option, may declare this Lease and all rights of the City hereunder forfeited and void and may re-enter and take possession of the Leased Facility without prejudice to other rights or privileges which the Authority may have at law or in equity.  Waiver by the Authority of forfeiture for any default of the City shall not prevent the Authority from taking advantage of a subsequent default.

Section 15.8.  Appointment of a Receiver
.  In case of any proceeding of the Authority:  (1) to foreclose or terminate the estate or interest of the City, based upon a default hereunder (if the Authority shall elect so to proceed); or (2) wherein appointment of a receiver may be permissible, the Authority, as a matter of right and immediately upon institution of such proceeding, upon written notice to the City, shall be entitled to appointment of a receiver of the Leased Facility and of rents, issues, profits and other income therefrom, with such ample powers as the court making such appointment can confer; subject, however, to limitations and restrictions of the Authorities Act.

Section 15.9.  Surrender of Possession
.  Upon termination hereof, either by reason of default or expiration of the term, the City covenants that it will deliver up peaceable possession of the Leased Facility, without delay, upon demand made by the Authority or, in case of such default, upon demand made by the Authority, the Trustee or any other duly constituted representative of holders of Bonds, in good repair and operating condition, excepting reasonable wear and tear and damage, injury or destruction by fire or other casualty which, under terms hereof, shall not have been repaired, reconstructed or replaced.

Section 15.10.  Inspection of Leased Facility
.  The City covenants that the Authority, by its duly authorized representatives, at reasonable times, may inspect any part of the Leased Facility.

Section 15.11.  Assumption of Certain Obligations of Authority
.  The City assumes, as if primarily liable for the same, all duties, obligations, responsibilities, covenants and agreements assumed by or imposed upon the Authority by reason of any deed, assignment, ground lease, right of way, easement or document whereby the Authority has acquired or shall acquire any real estate, rights of way, easements, privileges, powers, licenses or other interests in property required for construction, reconstruction, repair, maintenance and use of the Leased Facility, except any obligation to pay any sum or perform any act or duty required with respect to securing initially such real estate or other interests in property.

Section 15.12.  Ground Lease to Authority
.  The City hereby leases and demises unto the Authority and the Authority takes and leases from the City the real estate lying directly beneath the Leased Facility for a term equal to the Term of the Lease and rental payment of $1.00 per year together with easements over other lands of the City for access to the Leased Facility for ingress and egress.

Section 15.13.  Indemnification by City
.  City shall indemnify and hold Authority harmless from and against all liabilities, obligations, claims, damages, fines, penalties, interest, causes of action, costs and expenses, including reasonable attorneys’ fees, imposed upon or incurred by or asserted against Authority for the Leased Facilities by reason of the occurrence or existence of any of the following, whether or not resulting from any negligent act or omission of Authority:  Ownership of the Leased Facilities or any interest therein, or receipt of any rent or other sum therefrom; any accident, injury to or death of persons (including workers) or loss of or damage to property occurring, or claimed to have occurred, on or about the Leased Facilities or any part thereof, or any improvements now or hereafter erected thereon, or the adjoining sidewalks, curbs, vaults or vault spaces, if any, streets or ways, or appurtenances thereto; any use or condition of the Leased Facilities or any part thereof, or any improvements now or hereafter erect thereon, or the adjoining sidewalks, curbs, if any, streets or ways, or appurtenances thereto; any failure on the part of City promptly and fully to comply with or perform any of the terms, covenants or conditions of this Lease; or performance of any labor or services or furnishing of any materials or other property in respect of the Leased Facilities or any part thereof.  In the case any suit, action or proceeding is brought against or filed against the Leased Facilities or any part thereof by reason of any such occurrence, City upon Authority’s request, and at City’s expense, shall resist and defend such suit, action or proceeding, or cause the same to be resisted and defended by counsel designated by City and approved by Authority.  The obligations of Authority under this Section 7.13 shall survive the expiration or termination of the Lease.

ARTICLE XVI 
Miscellaneous

Section 16.1.  Financial Accounts and Records of Authority
.  The Authority shall furnish to the City a copy of each annual statement relating to the Leased Facility and the Indenture, prepared by its certified public accountant, as required by the Authorities Act and the Indenture, and, if requested, shall permit any duly authorized representative of the City to make reasonable examinations of its accounts and records relating to the Leased Facility and the Indenture.

Section 16.2.  Repairs, Renewals, Replacements, Improvements, Additions and Extensions to Leased Facility to be Property of Authority
.  The Authority and the City agree that all repairs, renewals, replacements, improvements, additions and extensions, including Extraordinary Repairs and Capital Additions or property in the nature thereof which shall be made or acquired by the Authority or the City during the term hereof in connection with the Leased Facility, forthwith shall become the property of the Authority and a part of the Leased Facility; and the City agrees to execute such instruments as may be required, from time to time, by the Authority to effect the foregoing.

Section 16.3.  Right of City with Respect to Management of Leased Facility
.  Nothing herein shall be construed to limit or restrict the right of the City to employ, from time to time, to the extent permitted by law, such Person as it shall deem advisable and in its best interests to manage or operate the Leased Facility in its behalf or to perform other functions of the City with respect to the Leased Facility, whether such shall be the Authority, a management firm or other private organization, and to delegate to such Person such duties of the City hereunder as it shall deem advisable and as it lawfully may delegate; provided, however, that such employment and delegation shall not relieve the City of its obligations hereunder.

Section 16.4.  Right to Certain Moneys Received
.  The Authority covenants that, while the City is operating and maintaining the Leased Facility, it will direct that any moneys payable by the Commonwealth, through any agency, department or body thereof on account of costs of operating, maintaining, repairing and/or replacing the Leased Facility or any part thereof and any other costs relating thereto shall be paid directly to the City; and the Authority agrees, upon request of the City, to execute such documents and to take such other action as may be necessary or appropriate to enable the City to receive such moneys.

Section 16.5.  Assignment; Consent to Assignment; Payment of Rentals to Trustee
.  The Authority, immediately following execution and delivery hereof, shall assign this Lease and all rentals payable hereunder to the Trustee, IN TRUST, to be held and applied pursuant to provisions of the Indenture.  The City:  (1) consents to such assignment and accepts notice thereof with the same legal effect as though such acceptance were embodied in a separate instrument, separately executed after execution of such assignment; and (2) agrees to pay directly to the Trustee all rentals payable hereunder.

Section 16.6.  Severability and Construction of Provisions
.  If any provision hereof shall be held to be invalid, such invalidity shall not affect any other provision hereof, and the remaining provisions hereof shall be construed and enforced as if such invalid provision had not been contained herein.  Laws of the Commonwealth shall govern construction hereof.

Section 16.7.  Multiple Counterparts of Lease
.  This Lease may be executed in multiple counterparts, each of which shall be regarded for all purposes as an original; and such counterparts shall constitute but one and the same instrument.
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IN WITNESS WHEREOF, BETHLEHEM AUTHORITY has caused this Lease to be executed in its name and in its behalf by its Chairman or Vice Chairman and its corporate seal to be affixed hereunto and attested by its Secretary or Assistant Secretary, and the CITY OF BETHLEHEM, Lehigh and Northampton Counties, Pennsylvania, has caused this Lease to be executed in its name and in its behalf by the Mayor and the City Controller and its official seal to be affixed hereunto and attested by its City Clerk.

	ATTEST:

(Assistant) Secretary
	BETHLEHEM AUTHORITY

By: 

(Vice) Chairman

	(SEAL)


	

	ATTEST:

Pennsylvania

City Controller
	CITY OF BETHLEHEM,
Northampton and Lehigh Counties

By: 

Mayor

	(SEAL)


	

	ATTEST:

City Clerk
	

	(SEAL)


	


DATE:  ___________ __, 20__

SCHEDULE 1

LIST OF ASSETS

The Leased Facility consists of certain assets of the City, including buildings, improvements, structures, fixtures and equipment comprising (i) a municipal ice rink located on Illicks Mill Road, (ii) a municipal service center on Stefko Boulevard, (iii) a maintenance building located on Rogers Street, (iv) a maintenance shed located on Eaton Avenue and (v) an electrical maintenance building located on E. North Street, collectively with certain ground leasehold interests in such facilities and certain fixtures, furnishings and equipment related thereto), having a combined value approximately equal to the net proceeds of the Bonds. 

ASSIGNMENT

KNOW ALL MEN BY THESE PRESENTS, that __________ AUTHORITY (the “Authority”), a municipality authority existing under Pennsylvania laws, for value received, hereby does assign, transfer and set over unto __________, as trustee (the “Trustee”), under a Trust Indenture, dated as of March 15, 2011 (the “Indenture”), between the Authority and the Trustee and its successors in said trust, all right, title and interest in and all rentals payable by the City of Bethlehem, Lehigh and Northampton Counties, Pennsylvania (the “City”), under the foregoing Agreement and Lease, dated as of March 15, 2011, (the “Lease”), between the Authority, as lessor, and the City, as lessee, to have, hold and apply such rentals in accordance with the Indenture and the Authority directs that such rentals shall be paid by the City directly to the Trustee.

Notwithstanding such assignment and transfer, so long as the Authority shall not be in default under the Indenture:

A.
The Authority shall have the right and duty to give all approvals and consents permitted or required under the Lease;

B.
The Authority shall have the right to execute supplements and/or amendments to the Lease to the extent and in the manner permitted by the Indenture;

C.
The Authority shall have the right to execute supplements and/or amendments to the Lease containing terms not adversely inconsistent with the Lease or the Indenture; provided, however, that the Lease, as so supplemented and/or amended, shall provide at least the same security for holders of bonds of the Authority issued under the Indenture as the Lease in the foregoing form; and

D.
There shall be no responsibility on the part of the Trustee for duties or responsibilities of the Authority contained in the Lease and in any supplements and/or amendments thereto.

IN WITNESS WHEREOF, BETHLEHEM AUTHORITY has caused this Assignment, dated as of ________ __, 2011, to be duly executed in its name and in its behalf by its Chairman or Vice Chairman and its corporate seal to be affixed hereunto and attested by its Secretary or Assistant Secretary.

	ATTEST:

(Assistant) Secretary
	BETHLEHEM AUTHORITY

By: 

(Vice) Chairman

	(SEAL)


	


COMMONWEALTH OF PENNSYLVANIA 
)


) SS:

COUNTY OF NORTHAMPTON 
)

On this, the ___ day of _______, 2011, before me, the undersigned officer, personally appeared Ronald J. Donchez who acknowledged himself to be Chairman of BETHLEHEM AUTHORITY, and that he, as such officer, being authorized to do so, executed the foregoing Agreement and Lease and Assignment, respectively, for purposes therein contained, by signing the name of such Authority by himself as such officer.

IN WITNESS WHEREOF, I set my hand and official seal.

(SEAL)

COMMONWEALTH OF PENNSYLVANIA 
)


) SS:

COUNTY OF NORTHAMPTON 
)

On this, the ___ day of _______, 2011, before me, the undersigned officer, personally appeared John B. Callahan., who acknowledged himself to be Mayor of the CITY OF BETHLEHEM, Lehigh and Northampton Counties, Pennsylvania, and that he, as such officer, being authorized to do so, executed the foregoing Agreement and Lease for purposes therein contained, by signing the name of such City by himself, as such officer.

IN WITNESS WHEREOF, I set my hand and official seal.

(SEAL)

EXHIBIT B

GUARANTY AGREEMENT

GUARANTY AGREEMENT

THIS GUARANTY AGREEMENT is dated as of March 15, 2011, made and executed by City of Bethlehem, Northampton and Lehigh Counties, Pennsylvania (the “City”), a Pennsylvania municipality, and delivered to The Bank of New York Mellon, as trustee (the “Trustee”).

WITNESSETH:

WHEREAS, the City is a Local Government Unit, as defined in the Local Government Unit Debt Act, 53 Pa. C.S.A. § 8001 et seq., as amended and supplemented (the “Debt Act”), of the Commonwealth of Pennsylvania (the “Commonwealth”); and

WHEREAS, Bethlehem Authority (the “Authority”) is a body politic and corporate organized and existing under the Municipality Authorities Act of 1945, P.L. 382, as amended and supplemented, from time to time, of the Commonwealth; and

WHEREAS, the Authority heretofore determined to undertake to acquire a [Describe Asset], including related and appurtenant facilities, as more particularly described on Schedule 1 attached hereto, which undertaking herein is referred to as the “Project”; and

WHEREAS, the Authority, in order to fund the costs and expenses with respect to the Project, has determined to issue and sell a series of Guaranteed Lease Revenue Bonds to be designated as its “Guaranteed Lease Revenue Bonds, Series A of 2011”, in the aggregate principal amount of $_________ (the “2011 Bonds”), which 2011 Bonds are issued under and secured by the Trust Indenture, dated as of March 15, 2011 (the “Indenture”), between the Authority and the Trustee; and

WHEREAS, the Council of the City has determined that the Project is in the best interest of the City and its residents and desires to approve the Project; and

WHEREAS, the Authority, as lessor, and the City, as lessee, concurrently with the execution and delivery hereof, will enter into an Agreement and Lease, dated as of March 15, 2011 (the “Lease”), with respect to the Project; and

WHEREAS, the City has authorized the Authority to issue the 2011 Bonds and to proceed with acquisition from, and lease to, the City of the Project and, in order to assist therewith, has indicated its willingness to guarantee the full payment of the principal of and interest on and maturity value of, as applicable, the 2011 Bonds, pursuant to power and authority set forth in the Debt Act.

NOW, THEREFORE, The City, intending to be legally bound, covenants and agrees, as follows:

Section 1. The City hereby guarantees the full payment of the principal of and interest on the 2011 Bonds and in furtherance thereof covenants and agrees with the holders from time to time of the 2011 Bonds, that if the Authority or the Trustee, shall fail to pay the full amount of the principal of and interest on the 2011 Bonds when the same becomes due and payable, at the times and places, under the terms and conditions, and in the manner prescribed in the 2011 Bonds, the City will pay the full amount of such principal and interest to the holders of such 2011 Bonds.

The City covenants and agrees with holders, from time to time, of the 2011 Bonds, that the City shall include the amount of debt service on the 2011 Bonds, including interest thereon, for each fiscal year (which term shall mean the fiscal year of the City, from time to time designated by law) in which such sums are payable in its budget for that fiscal year, that the City in the event the Authority or the paying agent of the Authority shall fail to pay the full amount of the principal of and interest on the 2011 Bonds when due and payable, at the times and places, under terms and conditions and in the manner prescribed in the 2011 Bonds, shall appropriate and duly and punctually pay or cause to be paid the full amount of such principal and interest on the dates and at the places and in the manner stated in the 2011 Bonds.  For such budgeting, appropriation and payment the City hereby does pledge its full faith, credit and taxing power and hereby does agree that this covenant shall be specifically enforceable.

The City agrees that the maximum debt service in each fiscal year with respect to 2011 Bonds, to which the foregoing guarantee shall apply is set forth in Schedule “A” attached hereto and hereby incorporated herein as if set forth in full in this Section 1.

Section 2. This Guaranty Agreement may not be assigned by the City nor may its obligations arising hereunder be in any manner whatsoever alienated by the City.  This Guaranty Agreement shall inure to the benefit of holders from time to time of the 2011 Bonds.  The City acknowledges that such holders of the 2011 Bonds shall materially rely on the existence of this Guaranty Agreement and the City’s due performance of its obligations hereunder.

Section 3. [No modification, amendment or supplement to this Guaranty Agreement may become effective except upon obtaining the prior written consent of _________________, as bond insurer for the 2011 Bonds (the “Bond Insurer”)].

Section 4. This Guaranty Agreement is entered into by the City for the benefit of any holder, from time to time, of the 2011 Bonds and the Bond Insurer, all of whom shall be entitled to enforce performance and observance hereof by the City to the same extent as if they were parties signatory hereto, in accordance with the laws of the Commonwealth.

Section 5. This Guaranty Agreement shall be effective upon execution and delivery hereof to the Trustee.

IN WITNESS WHEREOF, the City of Bethlehem, Northampton and Lehigh Counties, Pennsylvania, intending to be legally bound, has caused this Guaranty Agreement to be executed in its behalf by its duly authorized or officers and to be attested by its duly authorized officer and its official seal to be affixed hereto and delivered to the Trustee, all as of the day and year set forth above.

	ATTEST:

Pennsylvania

City Controller
	CITY OF BETHLEHEM,
Northampton and Lehigh Counties

By: 

Mayor

	(SEAL)


	By: 

Controller


ACCEPTANCE AND ACKNOWLEDGMENT

The Bank of New York Mellon, as trustee, hereby accepts the foregoing Guaranty Agreement and acknowledges receipt of an executed counterpart thereof.

THE BANK OF NEW YORK MELLON

By: 


Authorized Officer

Dated:  _______ __, 2011

EXHIBIT C

MAXIMUM LEASE RENTAL

Bethlehem Authority
Guaranteed Lease Revenue Bonds, Series A of 2011

Lease Rental Obligations

	Date
	Principal Maturity
	Interest Rate
	Price
	Yield
	Interest
	Debt Service
	Maximum Lease Rental Payments

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


EXHIBIT D

MAXIMUM ANNUAL GUARANTY OBLIGATIONS

Bethlehem Authority
Guaranteed Lease Revenue Bonds, Series A of 2011

Lease Rental Obligations

	Date
	Principal Maturity
	Interest Rate
	Price
	Yield
	Interest
	Debt Service
	Maximum Lease Rental Payments

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


EXHIBIT E

CONTINUING DISCLOSURE AGREEMENT

This Continuing Disclosure Agreement (the “Disclosure Agreement”) is executed and delivered this __ day of _______, 2011 by the City of Bethlehem (the “City”) pursuant to an Ordinance of the Council of the City (the “Council”) enacted on _________ __, 2011 (the “Ordinance”), in connection with the issuance and sale by the Bethlehem Authority (the “Authority”) of $_________ aggregate principal amount of its Guaranteed Lease Revenue Bonds, Series A of 2011 (the “Bonds”).  The Bonds are being issued by the Authority pursuant to a Trust Indenture dated as of March 15, 2011 (the “Indenture”) between the Authority and The Bank of New York Mellon, as trustee (the “Trustee”).  The payment of the principal of and interest on the Bonds is being guaranteed by the City pursuant to a Guaranty Agreement dated as of March 15, 2011 (the “Guaranty”). The debt of the City evidenced by the Guaranty has been incurred by the City in accordance with the Local Government Unit Debt Act, 53 Pa. C.S.A. § 8001 et seq., as amended and supplemented. The City, intending to be legally bound, hereby covenants and agrees as follows:

Section 1. Purpose of the Disclosure Agreement.  This Disclosure Agreement is being executed and delivered by the City for the benefit of the holders and beneficial owners of the Bonds and in order to assist the Participating Underwriter in complying with the Rule (as each such term is defined below).  The City acknowledge that the Authority has undertaken no responsibility with respect to any reports, notices or disclosures provided or required under this Disclosure Agreement, and has no liability to any person, including any Holder or beneficial owner of the Bonds, with respect to any such reports, notices or disclosures.  The City represents that it will be the only obligated person with respect to the Bonds at the time the Bonds are delivered to the Participating Underwriter and that no other person is expected to become so committed at any time after issuance of the Bonds.

Section 2. Definitions.  In addition to the definitions set forth in the Indenture or parenthetically defined herein, which apply to any capitalized terms used in this Disclosure Agreement unless otherwise defined in this Section, the following capitalized terms shall have the following meanings:

“Annual Report” shall mean any Annual Report provided by the City pursuant to, and as described in, Sections 3 and 4 of this Disclosure Agreement.

“Dissemination Agent” means any agent of the City designated in writing by the City, which agent has filed with the City a written acceptance of such designation.  In the event no Dissemination Agent has been designated by the City, references herein to the Dissemination Agent shall be of no effect 

“EMMA” is the Electronic Municipal Market Access System maintained by the MSRB at http://emma.msrb.org, which serves as the sole nationally recognized municipal securities information repository under the Rule.

“Listed Events” shall mean any of the events listed in Section 5(a) of this Disclosure Agreement.

“MSRB” shall mean the Municipal Securities Rulemaking Board, the address of which is currently 1900 Duke Street, Suite 600, Alexandria, VA 22314; Telephone (703) 797-6600; Fax (703) 797-6700.

“Official Statement” means the Official Statement dated ________, 2011 relating to the Bonds.

“Participating Underwriter” shall mean the original underwriter(s) of the Bonds required to comply with the Rule in connection with an offering of the Bonds.

“Rule” shall mean Rule 15c2-12(b)(5) adopted by the Securities and Exchange Commission under the Securities Exchange Act of 1934, as the same may be amended from time to time.

Section 3. Provision of Annual Reports.

(a) The City shall, or shall cause the Dissemination Agent to, not later than 275 days after the end of each fiscal year of the City (presently December 31) commencing with the fiscal year ending December 31, 2011, provide to the MSRB in electronic format an Annual Report which is consistent with the requirements of Section 4 of this Disclosure Agreement.  Not later than fifteen (15) business days prior to said date, the City shall provide the Annual Report to the Dissemination Agent, if any, and the Trustee.  The Annual Report may be submitted as a single document or as separate documents comprising a package, and may cross-reference other information as provided in Section 4 of this Disclosure Agreement; provided that the audited financial statements of the City may be submitted separately from the balance of the Annual Report.

(b) If by ten (10) Business Days prior to the date specified in subsection (a) for providing the Annual Report to the MSRB, the Dissemination Agent has not received a copy of the City’s Annual Report, the Dissemination Agent shall contact the City to determine if the City is in compliance with subsection (a).

(c) If the Dissemination Agent is unable to verify that the Annual Report has been provided to the MSRB by the date required in subsection (a), the Dissemination Agent shall, in a timely manner, send a notice of failure to file the Annual Report to the MSRB in an electronic format.

(d) The Dissemination Agent shall:

(1)
determine each year prior to the date for providing the Annual Report the website address to which the MSRB directs the Annual Report to be submitted; and

(2)
file a report with the City certifying that the Annual Report has been provided pursuant to this Disclosure Agreement, stating the date it was provided and the website address to which it was provided.

Section 4. Content of Annual Reports.  

(a) The City’s Annual Report shall contain or incorporate by reference the following:

(1) A copy of the City’s annual financial statements prepared in accordance with generally accepted accounting principles audited by a firm of certified public accountants.  If the City’s audited annual financial statements are not available by the time specified in Section 3(a) above, unaudited financial statements will be provided as part of the Annual Report and audited financial statements will be provided when and if available.

(2) An update of the information of the type contained in (i) the section captioned “Overview of City Finances and Recent Developments” in the Official Statement and (ii) Appendix A to the Official Statement.

(b) Any or all of the items listed above may be incorporated by reference from other documents, including official statements of debt issues with respect to which the City is an “obligated person” (as defined by the Rule), which have been submitted to the public on the Internet website of the MSRB or the Securities and Exchange Commission.  If the document incorporated by reference is a final official statement, it must be available from the MSRB.  The City shall clearly identify each such document incorporated by reference.

Section 5. Reporting of Significant Events.

(a) The City agrees that it shall provide directly or through the Dissemination Agent, in a timely manner not in excess of ten (10) Business Days after the occurrence of the Listed Event, to the MSRB via EMMA, notice of any of the following events with respect to the Bonds:

(1) principal and interest payment delinquencies,

(2) non-payment related defaults, if material, 

(3) unscheduled draws on debt service reserves reflecting financial difficulties,

(4) unscheduled draws on credit enhancements reflecting financial difficulties,

(5) substitution of credit or liquidity providers, or their failure to perform, 

(6) adverse tax opinions, the issuance by the Internal Revenue Service of proposed or final determinations of taxability, Notices of Proposed Issue (IRS Form 5701–TEB) or other material notices or determinations with respect to the tax status of the Bonds, or other material events affecting the tax status of the Bonds, 

(7) modifications to rights of holders of the Bonds, if material, 

(8) bond calls, if material, and tender offers, 

(9) defeasances, 

(10) release, substitution or sale of property securing repayment of the Bonds, if material, 

(11) rating changes, 

(12) bankruptcy, insolvency, receivership or similar event of the City,

(13) the consummation of a merger, consolidation or acquisition involving the City or the sale of all or substantially all of the assets of the City, other than in the ordinary course of business, the entry into a definitive agreement to undertake such an action or the termination of a definitive agreement relating to any such actions, other than pursuant to its terms, if material, and 

(14) appointment of a successor or additional trustee or the change of name of a trustee, if material.

The fourteen (14) Events listed in this Section 5(a) are quoted directly from the Rule.  

(b) Whenever the City concludes that an Event has occurred, the City shall (i) promptly file a notice of such occurrence with the MSRB via EMMA or (ii) if a Dissemination Agent shall have been appointed and serving, notify the Dissemination Agent in writing of such occurrence, specifying the Event and instructing the Dissemination Agent to file a notice of such occurrence with the MSRB via EMMA.  Upon receipt of the foregoing notice, the Dissemination Agent shall promptly file such notice with the MSRB via EMMA.

(c) If a Dissemination Agent shall have been appointed and serving, the Dissemination Agent shall prepare an affidavit of filing for each notice delivered pursuant to Section 5(b).  In addition to the filing information, such affidavit shall also specify the date and hour of receipt of such notice by the MSRB to the extent such information has been provided to the Dissemination Agent.  Such affidavit shall be delivered to the City no later than three (3) Business Days following the date of filing of each such notice by the Dissemination Agent.

Section 6. Termination of Reporting Obligation.  The City’s obligations under this Disclosure Agreement shall terminate upon the earlier of: (i) the date of legal defeasance, prior redemption or payment in full of all of the Bonds; (ii) the date that the City shall no longer constitute an “obligated person” within the meaning of the Rule; or (iii) the date on which those portions of the Rule which require this written Disclosure Agreement are held to be invalid by a court of competent jurisdiction in a non-appealable action, have been repealed retroactively or otherwise do not apply to the Bonds.

Section 7. Dissemination Agent.  The City may, from time to time, appoint or engage a Dissemination Agent to assist the City in carrying out its obligations under this Disclosure Agreement, and may discharge any such Dissemination Agent, with or without appointing a successor Dissemination Agent.

Section 8. Amendment, Waiver.  Notwithstanding any other provision of this Disclosure Agreement, the City may amend this Disclosure Agreement, and any provision of this Disclosure Agreement may be waived, without the consent of the holders of the Bonds, if such amendment or waiver is supported by an opinion of counsel expert in federal securities laws to the effect that such amendment or waiver does not, in and of itself, cause the agreements herein to violate the Rule, but taking into account any subsequent change in or official interpretation of the Rule.  The City will provide notice of such amendment or waiver to the MSRB.

Section 9. Additional Information.  Nothing in this Disclosure Agreement shall be deemed to prevent the City from disseminating any other information, using the means of dissemination set forth in this Disclosure Agreement or any other means of communication, or including any other information in any Annual Report or notice of occurrence of a Listed Event, in addition to that which is required by this Disclosure Agreement.  If the City chooses to include any information in any Annual Report or notice of occurrence of a Listed Event in addition to that which is specifically required by this Disclosure Agreement, the City shall have no obligation under this Disclosure Agreement to update such information or include it in any future Annual Report or notice of occurrence of a Listed Event.

Section 10. Default.  In the event of a failure of the City to comply with any provision of this Disclosure Agreement, any holder or Beneficial Owner of the Bonds may take such actions as may be necessary and appropriate, including seeking mandate or specific performance by court order, to cause the City to comply with its obligations under this Disclosure Agreement.  A default under this Disclosure Agreement shall not be deemed an event of default under the Indenture or the Lease (as defined in the Indenture), and the sole remedy under this Disclosure Agreement shall be an action to compel performance.

Section 11. Duties, Immunities and Liabilities of Dissemination Agent.  The Dissemination Agent shall have only such duties as are specifically set forth in this Disclosure Agreement, and the City agrees to indemnify and save the Dissemination Agent, its officers, directors, employees and agents, harmless against any loss, expense and liabilities which it may incur arising out of or in the exercise or performance of its powers and duties hereunder, including the costs and expenses (including attorneys fees) of defending against any claim of liability, but excluding liabilities due to the Dissemination Agent’s negligence or willful misconduct.  The obligations of the City under this Section shall survive resignation or removal of the Dissemination Agent and payment of the Bonds.

Section 12. Beneficiaries.  This Disclosure Agreement shall inure solely to the benefit of the City, the Dissemination Agent, the Participating Underwriter and the Holders and Beneficial Owners from time to time of the Bonds, and shall create no rights in any other person or entity.

IN WITNESS WHEREOF, the CITY OF BETHLEHEM has caused this Disclosure Agreement to be executed by the as of the day and year first above written.

CITY OF BETHLEHEM

By: 


CERTIFICATE

I, the undersigned City Clerk of the City of Bethlehem, Northampton and Lehigh Counties, Pennsylvania (the “City”), certify that: the foregoing is a true and correct copy of an Ordinance that duly was enacted by affirmative vote of a majority of all members of the Council of the City at a meeting duly held on the __ day of _________, 2011; said Ordinance duly has been recorded in the minute book of the Council of the City; a notice with respect to the intent to enact said Ordinance has been published as required by law; said Ordinance was available for public inspection by any interested citizen requesting the same in accordance with the requirements of the Local Government Unit Debt Act of the Commonwealth of Pennsylvania and such notice; and said Ordinance has not been amended, altered, modified or repealed as of the date of this Certificate.

I further certify that the Council of the City met the advance notice requirements of the Sunshine Act, Act No. 1986-84 of the General Assembly of the Commonwealth of Pennsylvania, approved July 3, 1986, as amended, by advertising the time and place of said meeting and by posting prominently a notice of said meeting at the principal office of the City or at the public building in which said meeting was held.

I further certify that: the total number of members of the Council of the City is seven (7); the vote of members of the Council of the City upon said Ordinance was called and duly was recorded upon the minutes of said meeting; and members of the Council of the City voted upon said Ordinance in the following manner:

	
	Vote

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


IN WITNESS WHEREOF, I set my hand and affix the official seal of the City, this __ day of _________, 2011.

City Clerk

(SEAL)

� 	This event is considered to occur when any of the following occur:  the appointment of a receiver, trustee or similar officer for an obligated person in a proceeding under the U.S. Bankruptcy Code or in any other proceeding under state or federal law in which a court or governmental authority has assumed jurisdiction over substantially all of the assets or business of the obligated person, or if such jurisdiction has been assumed by leaving the existing governing body and officials or officers in possession but subject to the supervision and orders of a court or governmental authority, or the entry of an order confirming a plan of reorganization, arrangement or liquidation by a court or governmental authority having supervision or jurisdiction over substantially all of the assets or business of the obligated person.
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