CITY OF BETHLEHEM

INTER-DEPARTMENTAL CORRESPONDENCE

SUBJECT:
Lease Agreement 



Lessee Name:  Starters Riverport

Purpose:  Operation of a Restaurant with Liquor License



Location:  Golf Course Clubhouse Restaurant

TO:

Cynthia H. Biedenkopf, City Clerk

FROM:
John F. Spirk, Jr., Esq., City Solicitor

DATE:
February 28, 2008


Attached is a proposed Lease Agreement.


Also attached is a resolution for Council’s consideration.

Please place this matter on City Council’s agenda for review and appropriate action.

JFS,JR:csb

Copies To:
John B. Callahan, Mayor



Ralph E. Carp, Director of Parks & Public Property



David Rank, Starters Riverport







By:








RESOLUTION NO. __________

Authorization For Lease AgreementPRIVATE 


BE IT RESOLVED by the Council of the City of Bethlehem that the Mayor and the Controller are hereby authorized to execute a Lease Agreement and such other agreements and documents as are deemed necessary or related thereto, according to the terms and conditions indicated therein and made a part hereof, with the following named lessee, for the uses and purposes indicated below:  


1.
Name of Lessee:  Starters Riverport

2. Premises:  Golf Course Clubhouse  

3. Purpose:  Operation of a Restaurant with Liquor License

4. Duration:  April 1, 2008 to December 31, 2009






Sponsored by 






ADOPTED by Council this             day of                             , 2008.    




 
                                        President of Council

ATTEST:

        City Clerk

LEASE AGREEMENT

Golf Course Clubhouse Restaurant

CITY OF BETHLEHEM

Bethlehem, Pennsylvania


THIS AGREEMENT is made and entered into this _____ day of ________________, 2008, between the CITY OF BETHLEHEM, a municipal corporation of the Third Class of the Commonwealth of Pennsylvania, of the County of Northampton, with its offices and principal place of business at 10 East Church Street, Bethlehem, Pennsylvania, 18018, hereinafter referred to as "CITY" or "LESSOR", and STARTERS RIVERPORT, with its offices and principal place of business at 17 W. 2nd Street, Bethlehem, Pennsylvania, 18015, hereinafter referred to as "LESSEE".


WHEREAS, City desires to enter into a Lease Agreement for the operation of a restaurant with liquor license at the Clubhouse facility located at the City of Bethlehem’s Municipal Golf Course at Illick’s Mill Road, Township of Hanover, Northampton County, Pennsylvania; and


WHEREAS, Lessee wishes to operate said restaurant; and


WHEREAS, Lessee has submitted to City a proposal for the operation of said restaurant based upon City’s Request for Proposal No. 2008-P01, said proposal and RFP are attached hereto and made a part hereof as Exhibit “A.”



NOW, THEREFORE, this agreement witnesseth:



1.
Premises Leased.  City, in consideration of the rents and covenants hereinafter mentioned, does hereby rent, demise and lease unto Lessee, the entire second floor of the City's Golf Course Clubhouse, as well as all patios and decks accessory thereto, all situated in the Township of Hanover, County of Northampton, Pennsylvania, said premises to be used for the purpose of operating a restaurant business and for no other purposes.  

2. Lease Term.  The term of this lease shall be two (2) years, beginning on the Commencement Date.  The Commencement Date shall be no later than April 1, 2008, or the date Lessee opens for business.  As of March 19, 2008, Lessee shall have a license to occupy the leased premises, at no cost or rent, in order to perform the work necessary to open for business.  The Commencement Date may be postponed upon written approval of Lessor.  Lessee shall have the option to renew this Lease for four (4) additional two-year terms.  Lessee shall notify Lessor of his/her/its request to renew by giving at least six (6) months advance written notice prior to the expiration of the current term hereof.  Provided Lessee is not in default under this Lease and has performed satisfactorily to Lessor hereunder, and that the parties hereto have agreed to a commercially reasonable rent for the renewal term, Lessor shall grant Lessee's request.  Any modification of Lessee's request will be subject to Lessor's approval, such approval not to be unreasonably withheld, and in the absence of approval, this Lease will be deemed terminated at the end of the then current lease term.  Lessor shall provide notice in writing to Lessee whether said request for renewal has been granted, modified or denied no less than three (3) months prior to the termination of the current Lease term. 

3.
Rent.  Lessee agrees to pay to City for the use of the Leased Premises rental in accordance with the following schedule:


(a.)
First Year (April 1, 2008 to December 31, 2008) – $9,000.00 payable in monthly installments of $1,000.00 each on the first of each month.  If Lessee opens for business prior to April 1, 2008, Lessee agrees that additional rent will be due and payable to the City for the period of time from the date of opening until April 1, 2008, which additional rent shall be a pro-rated portion of the monthly installment amount of $1,000.00.


(b.)
Second Year (January 1, 2009 to December 31, 2009) – The parties hereto have agreed upon a zero percent (0%) increase.


(c.)
For subsequent years, if any, of the Lease Agreement, rent will be increased by a percentage of gross revenue that is agreed upon by both parties.  In the event of failure to agree, the Lease shall be terminated on three (3) months advance written notice to Lessee.


(d.)
Rent shall be payable to the City of Bethlehem at 10 E. Church Street, Bethlehem, Pennsylvania, 18018.  


(e.)   
A $100.00 penalty will be deducted from the Performance Bond for every rent check that is received more than ten days after the due date.

4.
Hours of Operation.  

The active golf period shall be the period beginning on March 15 of each year and ending on November 15 of each year, unless otherwise extended or reduced in writing by the Director of Parks & Public Property. The remainder of the period of the year shall be deemed the non-peak period.

During the active golf period of the lease, unless otherwise indicated herein or otherwise directed by the Director of Parks & Public Property, the restaurant business shall be open daily, including Sundays and holidays, unless otherwise directed by Lessor. The hours of operation shall be from at least 6:30 a.m. until dusk. After dusk and during the non-peak periods of the lease the hours of operation shall be determined by mutual agreement between the Lessor and Lessee.



Upon approval by the Director of Parks & Public Property, Lessee may close the facility for no more than one private party bookings per month.

5.
Performance Bond.  Lessee shall furnish the City with a Performance Bond in the amount of Twenty Thousand Dollars ($20,000.00).

6. Lessor shall cause Lessee’s business name to be placed on all signs in and around the golf course that direct the public to the Golf Clubhouse.

7. Food and Beverage Catering For Tournaments.  Lessee shall have first option to cater outings and tournaments at the Golf Course.  Lessee agrees that food and beverage pricing offered to tournament organizers shall not exceed that of the restaurant’s regular menu pricing.  If a tournament organizer is unable to reach mutual agreement with the Lessee for Lessee to provide food and beverage catering at the Leased Premises for the subject tournament, then the City by and through the Superintendent of the Golf Course and/or the Director of Parks & Public Property shall have the opportunity to meet with Lessee and tournament organizer in an effort to facilitate an agreement between the parties.  In any event, the tournament organizer shall not contract with an outside catering vendor or make other arrangements for food and beverages on the Leased Premises unless all opportunities for negotiation have been exhausted and only after receiving approval from the Superintendent of the Golf Course and/or the Director of Parks & Public Property.  Any such approval by the Superintendent of the Golf Course and/or the Director of Parks & Public Property shall be issued in writing and shall include an acknowledgment and signed by the Lessee that an agreement could not be reached, pursuant to the terms of this Lease.  


In the event that the tournament organizer receives approval from the Superintendent of the Golf Course and/or the Director of Parks & Public Property to contract with an outside catering vendor or make other arrangements for food and beverages on the Leased Premises, said approval will require the following:  (1) if any alcoholic beverages are to be served then the tournament organizer must make the necessary arrangements with Lessee so that said alcoholic beverages are served by Lessee and (2) no food or beverages of any kind will be allowed to be brought onto the golf course or the Premises from off-site.  



Lessee shall also have first option to provide food and beverage catering on the City’s Golf Course property other than the Leased Premises.  Lessee and City to agree on pricing for City-run tournaments and special events.
8. Food and Beverage Cart.  Lessee may operate a food and beverage cart on the City of Bethlehem’s golf course, and if applicable, in accordance with the Liquor Code Section 406(e).  Lessee’s operation of a food and beverage cart on the City of Bethlehem’s Golf Course is contingent upon confirmation, satisfactory to the City, that the operation of said food and beverage cart is included in Lessee’s insurance coverage as required in this Lease Agreement.  City will own and operate all vending machines on the golf course premises.


9.
Liquor License.  In accordance with the Liquor Code, the “Municipal Golf Course” Restaurant Liquor License has been or will be transferred to Lessee, and liquor may be served in accordance with said License.  However, liquor may only be served ancillary to the restaurant business and, at no time, shall the Leased Premises be operated primarily as a “barroom”.


10.
Cost of Renewing, etc. of Liquor License.  The “Municipal Golf Course” Liquor License has been or will be transferred to Lessee in accordance with Pennsylvania Liquor Control Board requirements.  All costs of transferring, renewing, maintaining, et cetera, the license shall be the sole responsibility of Lessee during the term of this Lease.  Lessee acknowledges and agrees that the liquor license, shall, at the termination of this Lease or any renewal hereof, remain with the restaurant, and Lessee agrees to take all steps necessary to surrender, deliver, and transfer the license, at that time, to the City or its designee without additional consideration for the transfer.  


11.
Facilities and Equipment.  Lessee shall be permitted to use the existing kitchen and dining room facilities of the City, but shall furnish, at Lessee's sole expense, all necessary equipment to fully operate the restaurant business, including but not limited to all dishes, silverware and cookware.  Lessee accepts all furniture, fixtures, and equipment in their "as-is" condition, the City making no warranties or representations with respect thereto.  All such fixtures and equipment owned by the City are identified and contained on Exhibit "B" as attached to the City’s Request for Proposal No. 2008-P01 and attached hereto as Exhibit “B”.  The Lessee shall provide the City with a listing of fixtures and equipment set forth on Exhibit “C” (to be attached when contract is executed).


12.
Utilities and Trash Removal.  Lessee shall pay the cost of all utilities, including air-conditioning, supplied to the Leased Premises, except heat and water, which shall be furnished by the City. Lessee shall be responsible for and pay for the cost of trash receptacles and trash removal for the restaurant business.


13.
Parking Spaces.  Lessee’s employees shall have the non-exclusive use of two (2) reserved parking spaces in the restaurant parking area.  All parking spaces in the restaurant parking area shall be reserved for Lessee’s customers.  Lessor shall maintain said parking lot and all access from Illick’s Mill Road, including but not limited to, snow removal as and when necessary.


14.
Prohibited Uses.  Lessee shall not use or occupy, nor permit the Leased Premises or any part thereof to be used or occupied, for any unlawful business, use, or purpose, deemed disreputable or hazardous, nor for any purpose or in any manner which is in violation of any present or future governmental laws or regulations.  Lessee shall, at its sole cost and expense, procure and maintain any and all governmental licenses and permits required for the operation of the restaurant.  Lessee shall indemnify the City, and hold the City harmless against all costs, expense, liabilities, losses, damages, injunctions, suits, fines, penalties, claims and demands, including reasonable counsel fees arising from any violation of or default in these covenants.  


15.
Maintenance and Repairs by Lessee.  Lessee shall, during the term of this Lease and any extension thereof, at Lessee's sole expense, keep the interior of the Leased Premises in as good order and repair as it is at the time of the commencement of this Lease, reasonable wear and tear excepted.  Lessee shall maintain in good working order and make ordinary, non-capital repairs to all plumbing, air-conditioning, toilet facilities and other equipment and fixtures within the Leased Premises necessary during the ordinary course of normal usage.  If any such repairs become necessary because of the failure of Lessee to maintain in good working order such items, the cost of all repairs of whatever nature to said items shall be borne by Lessee.  If any such repairs become necessary because of the failure of Lessor to provide sufficient heat or other such cause, the cost of such repairs shall be borne by Lessor.  Lessee shall maintain the Leased Premises and keep the Leased Premises in a clean and sanitary condition, free of rubbish or other obstructions.  The City, during the term of this Lease and any extension thereof, shall keep the structural supports, exterior walls, and roof of the building in good order and repair.


16.
Condition of Premises; End of Lease Term.  At the expiration of the term of this Lease or any extension thereof, Lessee shall surrender the Leased Premises in as good condition as it was at the commencement hereof, reasonable use and wear and damages by the elements excepted.


17.
No Alterations, etc. Without Prior Written Approval of City.  No alteration, addition, or improvement to the Leased Premises shall be made by Lessee without the prior written consent of the City, which consent shall not be unreasonably withheld.  In the event Lessee makes any capital improvement to the Leased Premises with the approval of the City, the cost of such improvements shall be the sole expense of Lessee.  Any such alteration, addition, or improvement to the Leased Premises shall become the property of the City upon the expiration or other sooner termination of this Lease.  Any fixtures, furnishings or equipment purchased by Lessee not permanently affixed or intended to be permanently affixed to the Leased Premises and utilized in connection with Lessee’s business may be removed by Lessee upon the termination of this Lease, if such termination results through no fault of Lessee.  However, the removal of same shall be Lessee's sole cost and expense and Lessee shall be responsible for restoring any damage to the Leased Premises caused by the removal of same.


18.
Damage to Premises By Fire.  In the case of damage by fire or any other casualty to the building in which the Leased Premises is located, through no fault of Lessee, if the damage is so extensive as to amount practically to the total destruction of the Leased Premises or of such building, this Lease shall terminate, and the rent shall be apportioned to the time of the damage.  In all other cases where the Leased Premises is damaged by fire or other casualty through no fault of Lessee, the cost of restoring said premises shall be borne by the City and such repairs shall be made within a reasonable period of time.  In the event it is necessary for the Leased Premises to be closed during any period following such damage for the purposes of making repairs, rent shall be abated and the then-current term of this Lease extended for the period of time involved in effecting such repairs and until the Leased Premises reopen for business. The City shall have the right, at all reasonable times, to go upon the property and inspect the same in order to determine Lessee's compliance with this Lease.


19.
Insurance.  The City shall keep the building containing the Leased Premises insured against loss or damage by fire or other casualty.  Lessee shall bear the risk of loss by fire, theft, or other casualty of any personal property or other contents brought upon the Leased Premises.  Lessee shall procure and maintain a policy of tenant's liability insurance against public liability arising from the operation of the business, products liability, liquor liability, or the condition of the Leased Premises and the pavements and grounds surrounding the same, in an amount not less than One Million Dollars ($1,000,000.00) per person, and One Million Dollars ($1,000,000.00) per occurrence.  The City, its officers and employees, shall be named as an additional insured on such policy and Lessee shall provide the City with a certificate evidencing such insurance.


20.
No Assignment.  Lessee shall not assign or encumber this Lease, nor sublet or permit the Leased Premises, or any part thereof, to be used by others, without the prior written consent of the City, which consent may be given or withheld in the City's sole discretion.


21.
Indemnity.  Lessee shall fully indemnify, defend, save, and hold City harmless from any liability arising out of the negligence of Lessee, or arising through the default by Lessee in the performance of any of the terms of this Lease.


22.
Breach By Lessee.  If Lessee shall fail to pay rent, or any other sum, to Lessor when due, shall remove or attempt to remove from the Leased Premises during the term of this Lease, or any extension thereof, or shall break or evade or attempt to break or evade any of the covenants or restrictions set forth in this Lease, and said condition shall continue for ten days 

following written notice thereof from Lessor to Lessee; Lessor, in addition to all other remedies provided by law, may:


(a.)
declare the entire unpaid balance of the rent for the unexpired portion of the current term hereof, together with all other charges and expenses agreed herein to be paid by Lessee, immediately due and payable and in arrears, together with any and all consequential damages caused by Lessee's default, including reasonable attorneys' fees and court costs.



(b.)
terminate this Lease.


23.
Removal of Goods.  Any goods removed from the Leased Premises either before or after the expiration of this Lease, while any portion of the said rent remains unpaid, whether due or not, shall remain liable to distress for such rent for the period of thirty (30) days after such removal, the same as though they remained on the premises; and any removal of the goods from the Leased Premises at any time, either by day or night, without the written consent of the City, except in the ordinary course of business, shall be considered a clandestine and fraudulent removal.


24.
Waiver of Notice To Quit.  The statutory notice to quit is hereby specifically waived by Lessee.


25.
Assignment For Benefit of Creditors.  If Lessee shall be sold out at a Sheriff's or Constable's Sale, or make any assignment for the benefit of creditors, or commit any act of bankruptcy whatsoever, then the rent for the balance of the current term shall at once become due and payable, as if by the terms of this Lease it were all payable in advance and may be collected by distress or otherwise, and shall be paid in full from the proceedings of any such assignment, sale or bankruptcy proceedings, any law, usage or custom to the contrary notwithstanding.


26.
Confession of Judgment.  In the event of any default by Lessee hereunder, Lessor may cause judgment to be entered against Lessee, and for that purpose, Lessee hereby authorizes and empowers Lessor, or any Prothonotary, Clerk of Court, or attorney of any Court of record, to appear for Lessee and to confess judgment against Lessee for the amount of all rent and other sums due from Lessee hereunder (including all sums due upon an acceleration under paragraph 21(a.) above), as well as for interest on all overdue sums at the rate of ten percent (10%) per annum, costs of suit, and at attorney's commission of fifteen percent (15%) of the full amount of Lessor's claim against Lessee.  The authority to confess judgment granted herein shall not be exhausted by any one or more exercises thereof.  Lessee agrees that this Lease or a true and correct copy thereof shall be sufficient authorization and warrant to confess judgment hereunder.


27.
Ejectment.  In the event of any default by Lessee hereunder, and termination of this Lease by Lessor under paragraph 22(b.) above, or upon the expiration of this Lease, Lessor may cause judgment in ejectment to be entered against Lessee for possession of the Leased Premises, and for that purpose, Lessee does hereby authorize and empower Lessor, or any Prothonotary, Clerk of Court or attorney of any Court of record to appear for Lessee and confess judgment against Lessee in ejectment for possession of the Leased Premises, and Lessee agrees that a Writ of Possession pursuant thereto may issue forthwith.  Lessee further agrees that, if for any reason whatsoever after the commencement of said action, the same shall be terminated and possession of the Leased Premises shall remain in or be restored to Lessee, Lessor shall have the right, at any subsequent time when occasion shall arise, to cause the entry of successive judgments by confession in ejectment for possession of the Leased Premises.  Lessee agrees that this Lease or a true and correct copy thereof shall be sufficient authorization and warrant to confess judgment and for the issuance of a Writ of Possession pursuant thereto.  Lessee hereby waives any and all notices required by any act of assembly concerning notices to quit.


28.
Non-Waiver By The City.  The acceptance by the City of any of the rent at any time after the same shall become due, or default has been made in payment thereof or any failure of the City to enforce any of the rights granted under this Lease or any of the penalties, forfeitures or conditions herein contained, shall not in any way be considered as a waiver of the right to enforce same and such right or forfeiture may be enforced without any notice whatsoever; and any attempt to collect the rent by one proceeding shall not be considered as a waiver of the right of the City to then collect the same by any other proceeding.


29.
Notices.  Any notice under this Lease must be in writing and must be sent by registered or certified mail to the last address of the party to whom the notice is to be given, as designated by such party in writing.  The City hereby designates the City's address as 10 East Church Street, Bethlehem, Pennsylvania, 18018.  Lessee hereby designates Lessee's address as Bethlehem Municipal Golf Course, Illick’s Mill Road, Bethlehem, Pennsylvania, 18017.  This Lease shall be governed by, construed and enforced in accordance with the laws of the Commonwealth of Pennsylvania.


30.
Records.  Throughout the term of this Lease or any extension thereof, Lessee shall maintain accounting records in accordance with generally accepted accounting principles and available at all reasonable times to Lessor for inspection, review and audit.


31.
“As Is” Condition.  Except as provided in this Paragraph, the premises are leased to Lessee in their as-is condition, Lessor making no warranties whatsoever regarding the same.  Prior to the Commencement Date, Lessor shall:

(a.)
Paint all walls and trim in the Leased Premises; and

(b.)
Completely clean the fireplace brick, the kitchen, the bar and the dining area; and

(c.) Inspect all electrical, plumbing and HVAC systems and provide Lessee with satisfactory evidence that the same are in good working order.


32.
Entire Agreement.  This Lease contains the entire agreement between the parties and shall not be modified in any manner except by an instrument in writing executed by the parties.  If any term or provision of this Lease or the application thereof, to any person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the application of such term or provision to the persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby and each term and provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.


33.
Headings.  The headings are for convenience of reference only and are not intended to modify nor amend the language of this Lease or of any paragraph or section thereof.


IN WITNESS WHEREOF, the parties aforesaid have hereunto set their hands and seals on the day and year first above written.

WITNESS:




LESSEE:







STARTERS RIVERPORT

_________________________

BY:__________________________ (Seal)

ATTEST:




CITY OF BETHLEHEM

_________________________

BY:__________________________ (Seal)

City Controller




John Callahan








Mayor

I certify that the within Lease Agreement

is needed, necessary and appropriate.

By:







City of Bethlehem Department Head


Print Name:
Ralph E. Carp


Exhibit A

Request for Proposal 2008-P01

And

Lessee’s Proposal
EXHIBIT B

City’s Fixtures and Equipment List

CITY OF BETHLEHEM

BETHLEHEM MUNICIPAL GOLF COURSE RESTAURANT

EQUIPMENT LIST - 2007

LOCATION
   

ITEM________________________________________ 

Roof



Mushroom Exterior Fan

Kitchen
 

Large Commercial Stainless Steel Refrigerator





Large Walk-in Cooler and Compressor





Exhaust Fan





Ansul System (Kistler O’Brien)


Electric Box

Commercial Dishwasher

Stockroom


Wooden Shelves

Main Room


Wall Fan





Cherry Wood Tables and Chairs





Bar





Throw Rugs

Back Room


Shelves





Heavy Duty Electric Boxes

EXHIBIT C

Lessee’s Fixtures and Equipment List

