CITY OF BETHLEHEM

INTER-DEPARTMENTAL CORRESPONDENCE

SUBJECT:
Intergovernmental Financial Participation Agreement between City of Bethlehem and Commonwealth of Pennsylvania, Department of Transportation – Easton Avenue Storm Sewer Project

TO:

Cynthia H. Biedenkopf, City Clerk

FROM:
John F. Spirk, Jr., Esq., City Solicitor

DATE:
June 29, 2007


My office has been advised that a few minor revisions were made to the above referenced Agreement by the Department of Transportation.  Therefore, attached is a revised Intergovernmental Financial Participation Agreement for Council’s consideration.  
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Copies To:
John B. Callahan, Mayor



Michael Alkhal, Public Works

Anthony Bauer, Engineering







By:







Northampton County






AGREEMENT NO. ______________ 

City of Bethlehem






FEDERAL ID NO. _______________
SR 2020








MPMS NO. ______________________

INTERGOVERNMENTAL

FINANCIAL PARTICIPATION AGREEMENT

THIS INTERGOVERNMENTAL FINANCIAL PARTICIPATION AGREEMENT, made and entered into this __________ day of _________________, 2007, by and between the Commonwealth of Pennsylvania, acting through the Department of Transportation (“DEPARTMENT”),


a n d

the City of Bethlehem, Northampton County, whose address is 10 East Church Street, Bethlehem, PA  18018, a political subdivision of the Commonwealth of Pennsylvania, acting through its proper officials (“MUNICIPALITY”).

W I T N E S S E T H:

WHEREAS, the DEPARTMENT has under its jurisdiction and control State Route 2020, from Segment 30 Offset 1278 to Segment 40 Offset 0425, also designated as Easton Avenue (the “Highway”), within the MUNICIPALITY; and,

WHEREAS, the intersections of the MUNICIPALITY’s roads and the Highway tend to flood because there are no storm water systems between the Segments and Offsets listed above; and,
WHEREAS, the flooding at the intersections of the MUNICIPALITY’s roads and the Highway often causes obstructions to pedestrians who use the city sidewalks; and,
WHEREAS, the MUNICIPALITY desires to install drainage improvements along the Highway in the vicinity of West Boulevard and Covington Avenue, consisting of the installation of 1,000 feet of 18” RCP, 3 #9 
inlet boxes, 70 feet of 15” RCP, 4 type 5 manholes and trench repair, improvements to storm sewers, and associated items of work (the “Project”), to improve drainage conditions and relieve standing water at this location; and,

WHEREAS, because of the benefits accruing to the DEPARTMENT as a result of improved drainage conditions on the Highway, the DEPARTMENT is willing to assist the MUNICIPALITY in the execution of the Project by contributing toward its cost; and,


WHEREAS, the MUNICIPALITY will obtain a highway occupancy permit (“Highway Occupancy Permit”), as provided below, from the DEPARTMENT for installation, operation and maintenance of the drainage facilities constituting the Project; and,
WHEREAS, the drainage facilities constituting the Project will be owned and maintained by the MUNICIPALITY as part of its municipal storm sewer system; and,

WHEREAS, the parties are entering into this Agreement to outline their respective responsibilities for the Project.

NOW, THEREFORE, for and in consideration of the foregoing premises and the mutual promises set forth below, the parties, with the intention of being legally bound, agree to the following:

1. RECITALS

The foregoing recitals are incorporated by reference as a material part of this Agreement.

2. GENERAL PROVISIONS

a. The MUNICIPALITY, by contract, at its cost and expense, subject, however, to reimbursement by the DEPARTMENT as hereinafter set forth, shall perform the Project within the right-of-way of the Highway, in accordance with plans and specifications prepared by the MUNICIPALITY and the conditions of this Agreement and the Highway Occupancy Permit, described below in Paragraph 3.  The MUNICIPALITY or its contractor shall provide the material, labor and equipment necessary for the Project.  An overall cost estimate for the Project is attached hereto as Exhibit “A” and made a part of this Agreement.  The items of work and their respective estimated costs, as set forth in the plans and specifications for the Project, are incorporated by reference as though physically attached to this Agreement.  

b. To the extent applicable, the design and construction of the Project shall be in accordance with plans, policies, procedures, criteria and specifications prepared or approved by the DEPARTMENT, including, but not limited to, the provisions of the current DEPARTMENT Design Manual; DEPARTMENT Bureau of Design Specifications for Consultant Agreements, Form 442, Division I; and the DEPARTMENT Specifications, Publication 408, its amendments and supplements (collectively, “Publication 408 Specifications”).

3. HIGHWAY OCCUPANCY PERMIT

Upon the MUNICIPALITY’s proper application therefor in accordance with 67 Pa. Code Chapter 441 and subject to the standard conditions, the DEPARTMENT shall issue to the MUNICIPALITY a Highway Occupancy Permit, to permit the MUNICIPALITY, its contractor(s), their agents and employees to enter upon and occupy the DEPARTMENT right-of-way in the Project area to carry out the terms of this Agreement and, following completion of the Project, to operate and maintain the completed improvements.

4. OTHER APPROVALS AND AUTHORIZATIONS

a. The MUNICIPALITY shall secure all necessary approvals, permits and licenses from all other governmental agencies as may be required to pursue and complete the Project.  This obligation shall include the responsibility for the preparation or revision of environmental impact statements, environmental assessments, categorical exclusions, environmental reports or other documents required by law and/or environmental litigation; and the defense of environmental litigation resulting from the planning, design and/or construction of the Project.  At the DEPARTMENT’s request, the SPONSOR shall furnish to the DEPARTMENT evidence of the approvals, permits, licenses and approved environmental documents. 

b. The MUNICIPALITY at its cost and expense shall arrange for any necessary relocation or adjustment for all utility facilities and shall notify each utility company to relocate any affected facilities to accommodate construction of the Project. Moreover, no relocation of utility lines within the DEPARTMENT's right-of-way shall be permitted without a highway occupancy permit issued by the DEPARTMENT to each of the affected utilities in accordance with 67 Pa. Code Chapter 459 and DEPARTMENT's Design Manual Part 5.  The MUNICIPALITY shall assure that the utility companies apply for and receive these permits from the DEPARTMENT.  Lastly, the MUNICIPALITY shall obtain the requisite utility clearances.

5. LETTING AND AWARD OF CONTRACT

         The MUNICIPALITY certifies that the advertising, bidding and awarding of the construction contract for this Project will be conducted, or, if it has already awarded a contract, were conducted, 
in accordance with Section 512 of the Procurement Code, 62 Pa.C.S. §512, and applicable Commonwealth of Pennsylvania procedures, or, alternatively, in accordance with the City Code and ordinances adopted pursuant to it. 

6. NECESSARY CONDITIONS FOR PERFORMANCE OF WORK


Performance of work under the construction contract shall be subject to the MUNICIPALITY’s applying for and receiving from the DEPARTMENT the Highway Occupancy Permit described in Paragraph 3 above and the MUNICIPALITY’s submission to the DEPARTMENT and the DEPARTMENT’s approval of a plan for maintenance and protection of traffic during construction.

7. CONSTRUCTION INSPECTION

The MUNICIPALITY, with its own forces or by contract, shall provide staff to inspect and supervise adequately all construction work in accordance with the approved plans and specifications, including, but not limited to, Publication 408 and the Highway Occupancy Permit.  The DEPARTMENT shall monitor and oversee the construction inspection to insure conformance with DEPARTMENT requirements.  The MUNICIPALITY covenants and warrants that all work and labor pursuant to this Agreement shall be done and performed in the best and most workmanlike manner, that prompt payment shall be made in full for all labor and materials used in the work and that all materials and labor shall conform strictly and fully in every respect to the plans and specifications.   The MUNICIPALITY further agrees that, in case any of the materials or labor destined for use or used for the Project within the right-of-way of the Highway should be rejected by the DEPARTMENT as defective, unsuitable or otherwise contrary to approvals, then such materials shall be removed and replaced with other approved materials; and the labor shall be performed anew to the satisfaction and approval of the DEPARTMENT, at the cost and expense of the MUNICIPALITY.

8. CONTRACT REQUIREMENTS

The MUNICIPALITY certifies that it shall conform, and that it shall require its contractor(s) and consultant(s) to conform, to the requirements of the Commonwealth Contractor Integrity Provisions, Contractor Responsibility Provisions, Contractor Nondiscrimination/Sexual Harassment Clause, the Offset Clause, and the Provisions Concerning the Americans with Disabilities Act, which are attached to and made part of this Agreement as Exhibits “B,” “C,” “D,” “E,” and “F,” respectively.

9. PROGRESS REPORTS

The MUNICIPALITY shall provide the DEPARTMENT with a monthly report on the progress of the Project.  The report shall provide information on the amount of work completed, the amount of work remaining to be done, the costs to the MUNICIPALITY and any problems encountered during the course of work.

10. DEPARTMENT’S CONTRIBUTION

a. Because the Project will benefit the DEPARTMENT by promoting the safe, efficient and unimpeded flow of traffic on the state highway system, the DEPARTMENT agrees to participate in the work performed on the Project by contributing an amount, up to two hundred fifty thousand and 00/100 dollars ($250,000.00), which shall include any change orders.  The MUNICIPALITY shall apply the DEPARTMENT’s contribution towards construction costs of the Project.  
b. The MUNICIPALITY shall be responsible for the remaining costs of the Project.  By executing this Agreement, the MUNICIPALITY certifies that it has on hand, or will obtain over the life of the Project, sufficient funds to meet all of its obligations for the Project.

c. Upon submission of periodic invoices (not more than one per month) and certification that work for which reimbursement is being sought has been completed in accordance with this Agreement, the DEPARTMENT shall process each invoice for payment.  
11. POINTS OF CONTACT


All notices of other communications that are required or may be given under this Agreement shall be addressed as follows:



If to the DEPARTMENT:



William E. Bellas, 

                
District Maintenance Manager



Engineering District 5-0



1002 Hamilton Street



Allentown, PA 18101


Telephone: (610) 871-4141


FAX#: (610) 871-4121


If to the MUNICIPALITY:



Michael Alkhal, Director of Public Works



City of Bethlehem



10 East Church Street



Bethlehem, PA  18018

               
Telephone: (610) 865-7050


FAX#: (610) 865-7331
or to such other names or addresses as the parties may provide to each other in writing.

12. ABANDONMENT OR POSTPONEMENT OF PROJECT

In the event that the MUNICIPALITY wishes to abandon or postpone the Project, the MUNICIPALITY may terminate this Agreement by sending the DEPARTMENT a written notice of termination.  If the Agreement is so terminated, then neither party shall have any further obligations, including, but not limited to, financial obligations, to the other, except to the extent that the MUNICIPALITY shall restore the Highway to its pre-work conditions.   If the restoration is not completed to the satisfaction of the DEPARTMENT within thirty (30) days of demand by the DEPARTMENT, the DEPARTMENT may perform the required restoration and the MUNICIPALITY shall reimburse the DEPARTMENT for the actual cost of the restoration work.  If the MUNICIPALITY fails to reimburse the DEPARTMENT for this cost within forty-five (45) days of receipt of a invoice from the DEPARTMENT, the MUNICIPALITY authorizes the DEPARTMENT to withhold so much of its Liquid Fuels Tax Fund allocation as may be necessary to reimburse the DEPARTMENT in full for all costs due.

13. INDEMNIFICATION

The MUNICIPALITY shall indemnify, save harmless and (if requested) defend the Commonwealth of Pennsylvania, the DEPARTMENT and all of their officers, agents and employees from all suits, actions or claims of any character, name or description, including, but not limited to, those in eminent domain or otherwise relating to title to real property, brought for or on account of any injuries or damages received or sustained as a result of the Project by any person, persons or property, arising out of, resulting from or connected with the planning, development, design, construction, completion, use, operation and/or maintenance of the Project or the improvements that it comprises, by the MUNICIPALITY and/or its consultant and/or contractor and their officers, agents and employees, whether the same be due to the use of defective materials, defective workmanship, neglect in safeguarding the work, or by or on account of any act, omission, neglect or misconduct of the MUNICIPALITY and/or its consultant and/or contractor and their officers, agents and employees. In addition, the MUNICIPALITY shall, in the agreements to be entered into with its consultant and contractor, require its consultant and contractor to provide this same indemnification to the Commonwealth of Pennsylvania, the DEPARTMENT and all of their officers, agents and employees.

14. INSURANCE

The MUNICIPALITY, in the agreements to be entered into with its contractor and consultant, shall require its contractor and consultant to furnish to the DEPARTMENT, prior to construction, at the contractor's and the consultant’s own respective costs and expenses, insurance certificates, naming the DEPARTMENT as an additional insured and providing public liability insurance for bodily injury, including death, and property damage in the minimum amount of Five Hundred Thousand dollars ($500,000) per person, Two Million dollars ($2,000,000) per occurrence, or any additional amounts as required by the DEPARTMENT.

15. TERMINATION BY DEPARTMENT

This Agreement may be terminated by the DEPARTMENT at any time if state or federal funds are not provided for the Project.  This termination shall be effective upon delivery to the MUNICIPALITY of a written notice of termination which cites the lack of funds and the effective date of such termination.  The DEPARTMENT, without any limitation of any other remedies it may have at law or in equity, may also terminate this Agreement at any time for cause upon written notice to the MUNICIPALITY.  It is understood that the Project cannot proceed without required environmental, right-of-way and utility clearances, and if such clearances are not obtained in a timely manner, the DEPARTMENT may terminate this Agreement upon written notice to the MUNICIPALITY.

16. COORDINATION OF EFFORTS

The DEPARTMENT agrees to cooperate with the MUNICIPALITY in all matters affected by this Agreement, including, but not limited to, review of design work, identification of rights-of-way and utility relocations.

17. ASSIGNMENT AND MODIFICATION


This Agreement may be assigned and/or modified only by written agreement executed by the parties and their required officials.

18. RESOLUTIONS AND ORDINANCES


The MUNICIPALITY shall enact and/or adopt such ordinances and/or resolutions as may be necessary to effect the purposes of this Agreement. 

19. MAINTENANCE OF IMPROVEMENTS 


The MUNICIPALITY agrees to assume ownership and maintenance of the completed Project improvements in accordance with the terms of this Agreement and the Highway Occupancy Permit, which is incorporated into this Agreement by reference.

20. FUTURE WORK


The MUNICIPALITY agrees that once the Project is complete, any improvements or modifications to the drainage facilities at the intersections of the MUNICIPALITY’s roads and the Highway shall be constructed by the MUNICIPALITY at the sole cost and expense of the MUNICIPALITY.

21. ENTIRE AGREEMENT

This Agreement, together with all exhibits and attachments annexed hereto, constitutes the entire understanding between the parties and completely expresses their intent.  All prior or contemporaneous agreements are hereby merged into this document.  No amendment or modification of this document shall be valid unless it is in writing and duly executed and approved by the parties.

IN WITNESS WHEREOF, the parties have executed this Agreement the date first above written.

                              COMMONWEALTH OF PENNSYLVANIA

     DEPARTMENT OF TRANSPORTATION

                         
     BY____________________________                        
         

Deputy Secretary

DATE 

ATTEST:
     CITY OF BETHLEHEM*
                                                             ______________________________    BY____________________________ 

Title:                    DATE      Title: Mayor            DATE



             BY____________________________
                                     Title: Controller      DATE  
*MUNICIPALITY's resolution authorizing execution and attestation must accompany this Agreement; please indicate the signers’ titles in the blanks provided.
DO NOT WRITE BELOW THIS LINE--FOR COMMONWEALTH USE ONLY

APPROVED AS TO LEGALITY      


RECORDED NO.___________________

AND FORM:                    


CERTIFIED FUNDS AVAILABLE UNDER

                                 


ACTIVITY PROGRAM_711___________

BY________________________   

SYMBOL_________________________                                                                                                    

  Chief Counsel      DATE    

AMOUNT_________________________

                             
                               BY________________________   


BY_____________________________       

Deputy General     DATE      
 for Comptroller          DATE                Counsel

BY________________________ 
    

      Deputy Attorney    DATE



   General

Agreement No.                     is split 0 %, expenditure amount of $0.00, for federal funds and 100%, expenditure amount of $250,000.00, for state funds.  The related federal assistance program name and number is N/A; N/A.  The state program name and number is Highway Maintenance; Appropriation 582/711 Maintenance Operations.  This paragraph does not affect the costs to the MUNICIPALITY.

�Question for Bill Bellas:  should this be a capital C? --MHK


�If the Municipality hasn’t awarded a contract yet and won’t proceed to do so until this agreement is executed, then the highlighted language can probably be deleted.    --MHK





