CITY OF BETHLEHEM

INTER-DEPARTMENTAL CORRESPONDENCE

SUBJECT:
Second Amendment to Tower Lease Agreement 


T-Mobile Northeast LLC, successor to Omnipoint Communications Inc.


South Mountain Park Site (1508 E. University Avenue)
TO:

Cynthia H. Biedenkopf, City Clerk

FROM:
William P. Leeson, Esq., City Solicitor

DATE:
July 31, 2014

Attached is a proposed resolution and associated Second Amendment to Tower Lease Agreement for Council’s consideration.

Please place this matter on City Council’s agenda for review and appropriate action.

WPL:csb

Copies To:
Robert J. Donchez, Mayor



Michael Alkhal, Public Works

Gregory Cryder, Electrical Bureau
[image: image1.emf]

Lee Woodmansee, Wireless Site Development






By:







RESOLUTION NO. 2014-____

Authorization For Second Amendment to Tower Lease Agreement PRIVATE 


BE IT RESOLVED by the Council of the City of Bethlehem that the Mayor and the Controller and/or such other City officials as deemed appropriate by the City Solicitor, are hereby authorized to execute Second Amendment to Tower Lease Agreement between the City of Bethlehem and T-Mobile Northeast, successor-in-interest to Omnipoint Communications, Inc., and such other agreements and documents as are deemed by the City Solicitor to be necessary and/or related thereto, according to the terms and conditions indicated therein and made a part hereof, for the purpose of extending the term of the Agreement.






Sponsored by 






ADOPTED by Council this             day of                             , 2014.    




 
                                        President of Council

ATTEST:

        City Clerk

SECOND AMENDMENT TO TOWER LEASE AGREEMENT


This Second Amendment to Tower Lease Agreement (“Second Amendment”), effective as of the date last signed below (“Effective Date”), amends a certain Lease Agreement between T-MOBILE NORTHEAST LLC, a Delaware limited liability company, successor-in-interest to OMNIPOINT COMMUNICATIONS, INC.,  a Delaware corporation (together with its successors and assigns, “Lessee”) and CITY OF BETHLEHEM, a Pennsylvania political subdivision (together with its successors and assigns, “Lessor”), dated May 22, 1997, as amended by the Amendment No. 1 to Lease Agreement by the parties on October 15, 1997 (the “Agreement”).
BACKGROUND


 The Agreement is scheduled to expire on May 22, 2015 and Lessor and Lessee desire to extend the Agreement term by adding additional Renewal Terms to the Agreement.
Lessor and Lessee therefore desire to modify the provisions of the Agreement as provided below.

AGREEMENT


For good and valuable consideration the receipt and sufficiency of which is acknowledged, Lessor and Lessee agree as follows: 

1.
Modification to Renewal Term. The current Agreement is scheduled to expire on May 22, 2015.  Upon the Effective Date of this Second Amendment, and notwithstanding anything to the contrary in the Agreement, Lessee shall have the right to renew the term of the Agreement for up to five (5) additional and successive five (5) year periods (each a “Renewal Term”).  The first Renewal Term shall commence on May 23, 2015.  Each Renewal Term shall automatically commence, on the same terms and conditions of the Agreement (as amended by this Amendment), without further action by Lessee, unless (i) the Agreement is sooner terminated in accordance with its terms or (ii) Lessee provides Lessor with written notice of its intention not to renew at least thirty (30) days prior to the expiration of any Renewal Term.    

2.
General Terms and Conditions.  

(a)
The address of the Demised Premises is 1508 E. University Avenue.

(b)
Lessee’s notice addresses within the Lease Agreement are hereby deleted in their entirety and replaced with the following:

If to T-Mobile:







T-Mobile Northeast, LLC

12920 SE 38th Street

Bellevue, WA  98006

Attn:  PCS Lease Administration

T-Mobile Site Number:  1NH0912E

(c)
All capitalized terms used in this Second Amendment, unless otherwise defined herein, will have the same meaning as the terms contained in the Agreement.


(d)
In case of any inconsistencies between the terms and conditions contained in the Agreement and the terms and conditions contained in this Second Amendment, the terms and conditions herein will control.  Except as set forth above, all provisions of the Agreement are ratified and remain unchanged and in full force and effect.


(e)
This Second Amendment may be executed in duplicate counterparts, each of which will be deemed an original.

Each of the parties represent and warrant that they have the right, power, legal capacity and authority to enter into and perform their respective obligations under this Second Amendment.  Each of the Parties hereby affirm that, as of the Effective Date: (i) no breach or default by Lessor or Lessee occurred; and (ii) the Agreement, and all the terms, covenants, conditions, provisions and agreements thereof, except as expressly modified by this Second Amendment are in full force and effect, with no defenses or offsets thereto.  


The parties have executed this Second Amendment as of the Effective Date.

	Lessor:
	
	
	Lessee:
	

	CITY OF BETHLEHEM
a Pennsylvania political subdivision
	
	T-MOBILE NORTHEAST LLC

a Delaware limited liability company

	
	
	
	
	

	By:
	
	
	By:
	

	
	
	
	
	

	Name:
	
	
	Name:
	Kerri Strike

	
	
	
	
	

	Title:
	
	
	Title:
	Area Director

	
	
	
	
	

	Date:
	
	
	Date:
	

	
	
	
	
	


