ORDINANCE NO. ___________

BILL NO. 18 - 2014



AN ORDINANCE AUTHORIZING AND DIRECTING THE ISSUANCE OF THE CITY OF BETHLEHEM’S (“CITY” OR “LOCAL GOVERNMENT UNIT”) GUARANTEED REVENUE NOTE, SERIES OF 2014 IN THE TOTAL AMOUNT OF $10,737,000 (THE “2014 NOTE”) FOR THE CAPITAL IMPROVEMENTS TO THE CITY’S BIO SOLID DEWATERING FACILITY EFFLUENT PUMP STATION; THE 2014 NOTE BEING ISSUED THROUGH THE PENNVEST PROGRAM WHICH REIMBURSES PROJECT COSTS ADVANCED; AUTHORIZING AN INCREASE IN THE CITY’S NONELECTORAL INDEBTEDNESS; FIXING THE FORM, NUMBER, DATE, INTEREST AND MATURITY OF THE NOTES; MAKING A COVENANT FOR THE PAYMENT OF DEBT SERVICE ON THE 2014 NOTE; PROVIDING FOR THE FILING OF THE REQUIRED DOCUMENTS WITH THE PENNSYLVANIA DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT FOR APPROVAL OF THE ISSUANCE OF THE DEBT; PROVIDING FOR THE APPOINTMENT OF A SINKING FUND DEPOSITORY FOR THE NOTES; AUTHORIZING, EXECUTION, SALE AND DELIVERY OF THE 2014 NOTE, AND DOCUMENTS RELATED THERETO; PROVIDING CERTAIN COVENANTS AND RESTRICTIONS FOR SECURITY AND PAYMENT OF THE NOTES; ESTABLISHING CERTAIN TAX COVENANTS REGARDING USE OF THE PROCEEDS OF THE NOTES; REPEALING CERTAIN ORDINANCES OR PART OF ORDINANCES; ESTABLISHING THE EFFECTIVE DATE OF THE ORDINANCE.


WHEREAS, the governing body (“Governing Body”)  of the above‑named Local Government Unit previously determined to undertake the capital improvements to the Local Government Unit’s Bio Solid Dewatering Facility Effluent Pump Station (the “Dewatering Facility Project" or “Project”) to serve the Local Government Unit as further described in Exhibit “A”; and


WHEREAS, the Local Government Unit has obtained estimate(s) of the cost(s), and has determined the useful life, of the Dewatering Facility Project by any one or more of the following methods:  taking bids, obtaining an option for a fixed price contract or obtaining estimates from registered architects, professional engineers or other persons qualified by experience; and


WHEREAS, the Local Government Unit has determined that the useful life of the sewer system (“System” or “Sewer System”) is at least 30 years, from completion of construction, and the cost of the Dewatering Facility Project is approximately $11,000,000, not including certain preliminary costs already paid or incurred to date; and 


WHEREAS, the PENNVEST funding will be made available on a reimbursement basis for costs advanced; and


WHEREAS, the City has accepted the funding offer, dated January 22, 2014 (the "Funding Offer") from PENNVEST in the nature of permanent funding for the Dewatering Facility Project in a loan amount of $10,737,000. A copy of the accepted Funding Offer is attached hereto as Exhibit "B"; and


WHEREAS, 
the Local Government Unit only desires to issue indebtedness in an amount reasonably necessary to fund the Dewatering Facility Project; and 


WHEREAS, the Governing Body of the Local Government Unit deems it advisable to proceed with closing on the Permanent PENNVEST Funding and issue Guaranteed Revenue Note in the aggregate principal amount of $10,737,000 (the “2014 Note” or “PENNVEST Note”).  The 2014 Note for the purpose of:  (i) funding a portion of the cost of the Dewatering Facility Project, and (ii) providing for the cost of issuance for the indebtedness; and


WHEREAS, the Local Government Unit has determined that revenues in connection with the Dewatering Facility Project will be sufficient to liquidate the debt service on the 2014 Note, and therefore the debt should be excluded as self liquidating debt. 


NOW, THEREFORE, it is hereby enacted that:

Section 1 ‑‑ Authorization.


1.01.  The Local Government Unit approves the Dewatering Facility Project and confirms its acceptance of the PENNVEST Funding Offer.  The Local Government Unit hereby authorizes the incurrence, and the increase of its nonelectoral indebtedness in the aggregate principal amount of $10,737,000, to be evidenced by the City’s Guaranteed Revenue Note, Series of 2014 (“2014 Note”) or such other designation mutually agreed by the parties.  The 2014 Note shall be substantially in the form attached hereto as Exhibit "C".  The 2014 Note will be dated as of the date of their delivery, will bear interest at the rate of 1.000% per annum for years 1 through 5 and 1.743% for years 6 through maturity, and will be payable (or will be subject to redemption or will mature) as provided in Exhibit "C".  If prior to closing on the sale of the 2014 Note, PENNVEST reduces its Funding Offer because of a reduction in estimated project costs the principal amount of the 2014 Note shall be reduced.  In such case, the Local Government Unit shall file an alternative debt schedule with the Department of Community and Economic Development (“DCED”).  The 2014 Note shall pledge the full faith credit and taxing power of the City and the debt service schedule (“Debt Service Schedule”) shall be as set forth in Exhibit “D”.  


1.02.  The Debt Service Schedule for the 2014 Note is structured so that interest only, paid monthly for a certain period, with principal amortization commencing as set forth in Section 1.03.  The schedule reflected in Exhibit "D" is premised on an August 2014 closing.  In the event that closing is moved, the Debt Schedule shall be adjusted accordingly.  The City reserves the right to establish alternative debt schedules through prepayment with principal and agrees to file the alternative schedules with DCED in the event one is established.  Further, the Designated Officers of the City (defined below) are authorized to accept to reduce funding offer from PENNVEST in the event that, subsequent to enactment of this Ordinance, PENNVEST reduces the level of its loan package due to a reduction of estimated project costs.


1.03.  The 2014 Note is being issued as provided for by the Local Government Unit Debt Act (the “Act”).  Principal amortization of the PENNVEST Note shall begin on the earlier of:  (i) three (3) months after the estimated date of completion of the Project, (ii) the first day of the calendar month following actual completion of the Project, (iii) three (3) years from the date of settlement, or (iv) or such other date as specified.  Notwithstanding the foregoing, principal amortization on the PENNVEST Note shall not be deferred beyond the later of two (2) years from the date of settlement or one (1) year after completion of the Project in accordance with Section 8142(c) of the Act.  As of the date of this Ordinance, the projected estimated date of completion of the Dewatering Facility Project is March 19, 2016.



The Local Government Unit reserves the right to anticipate any or all installments of principal or any payment of interest at any time prior to the respective payment dates thereof, without notice or penalty.  The principal and interest of the PENNVEST Note shall be payable at the office of the sinking fund depository selected for the 2014 Note as hereinafter provided.


1.04.
  The President and Vice President of City Council and the City Clerk or their duly elected and acting successors (the "Designated Officers") are hereby authorized and directed to execute and deliver the 2014 Note substantially in the form attached hereto as Exhibit "C", and such other documents, and to do and perform all acts, necessary and proper for the issuance, sale and further security of the 2014 Note, including their execution and sealing and delivery to PENNVEST.


1.05. The Designated Officers are hereby further authorized and directed to provide to PENNVEST, a copy of the audited financial statements of the Local Government Unit no later than 180 days, and a copy of the budget of the Local Government Unit no later than 60 days, after each fiscal year end of the Local Government Unit while the 2014 Note is outstanding.

Section 2 ‑‑ Preparation of Debt Statement.


As required by §8110 of the Local Government Unit Debt Act (the "Act"), the Designated Officers of the Local Government Unit shall prepare, execute and acknowledge the Debt Statement, and its accompanying Borrowing Base Certificate, and other documents required for approval of the debt under the Act and to take other necessary action, including, if necessary or desirable, any statements required to qualify a portion of the debt from the appropriate debt limit as self-liquidating or subsidized debt. 

Section 3 ‑‑ Security and Payment of 2014 Note.


3.01.  The 2014 Note is a guaranteed revenue note of the Local Government Unit.  The Local Government Unit pledges its receipts, accounts and revenues from its Sewer System (sometimes referred to as the “System”) and Local Government Unit’s general full faith and credit, and unlimited taxing power to repay the amounts of the 2014 Note and the other amounts due in connection with the sale and purchase of the 2014 Note.


3.02.
  The Local Government Unit hereby covenants with the PENNVEST and with subsequent holders, from time to time, of the 2014 Note that it will: 
(i)
Include the amount of the debt service for the 2014 Note, and any other debts incurred in the Project or improvement of the System, for each fiscal year in which sums are payable, in its budget for that year;

(ii)
Appropriate such sums from its general and specially pledged revenues for the payments of such debt service;

(iii)
Duly and punctually pay or cause to be paid from its sinking fund or any other of its revenues or funds, the principal and interest on the 2014 Note and the obligations to other lenders to the System, to the extent of the Local Government Unit's obligation, the amount payable at the dates and places and in the manner stated in the 2014 Note, according to the true intent and meaning thereof.  For such budgeting, appropriation and payment in respect of the 2014 Note and the debts to other creditors of the System, the Local Government Unit pledges its full faith, credit and taxing power; provided, however, nothing in the covenant contained herein shall in any way obligate the Local Government Unit to budget, appropriate or make any payments beyond the stated terms of its obligation.  The covenant shall be strictly enforceable;

(iv)
Pay the amounts due under the terms and conditions of the 2014 Note from the pledged revenues, which are generated from the use, operation or sale of the System. Any deficiency in the pledged revenues to pay all sums due under the 2014 Note shall become a general obligation of the Local Government Unit, and the Local Government Unit pledges its full faith, credit, and taxing power to the payment thereof and guarantees the payment of any and all sums due under the 2014 Note;

(v)
Not pledge, sell, lease or otherwise encumber the gross revenues or receipts of the Local Government Unit or incur additional debt from which repayment is planned from the Local Government Unit's gross revenues or receipts unless prior written approval is obtained from the PENNVEST.  Any liens or judgments placed against the gross revenues of the Local Government Unit, or on any part thereof, will be promptly paid by the Local Government Unit unless, but only so long as, the validity thereof is being contested in good faith in proceedings diligently pursued; 

(vi)
Pay out of its gross revenues or receipts, all taxes and assessments, including income, profits, property or excise taxes, if any, or other municipal or governmental charges lawfully imposed upon the Local Government Unit or the System or upon any part thereof or upon any rents or charges or gross revenues and receipts from or in connection with the System or upon any franchises, businesses, or transactions in connection with the System for the payment or collection of which the Local Government Unit may be liable or accountable under any lawful authority whatever by reason of its ownership of, or its earnings, profits or receipts from, the System, and will observe and comply with all valid requirements of any municipal or other governmental authority relative to the System; and

(vii)   Will maintain or increase its rates, rents, charges and fees in connection with operation of the System so that the System’s gross revenues will be sufficient to cover annual debt service, operating expense, and all other costs arising from ownership and operation of the System, except the Local Government Unit shall not be required to increase rents, rates, tolls and charges to a level which in the opinion of the registered professional engineering advising the Local Government Unit, will result in a decrease in gross revenues over what would have been received at a somewhat lower rate level.


3.04.   To the extent required, the Local Government Unit grants PENNVEST a first lien and security interest in all gross revenues or receipts of the Local Government Unit generated or produced from the Sewer System, including, but not limited to, security interest in all existing and future accounts, contracts and general intangibles arising out of the Local Government Unit's operation of the Sewer System and all proceeds of such property and revenues.  


3.05.   The Local Government Unit does hereby create, and orders to be established (in its name and identified by reference to the 2014 Note), a sinking fund (“Sinking Fund”) for the payment of the Note with The Bank of New York Mellon (“Bank”), and does further covenant to maintain such Sinking Fund with the Bank, in accordance with the Local Government Unit Debt Act, until the 2014 Note is paid in full.  The Designated Officers are hereby authorized and directed to contract with the Bank for its services as Sinking Fund Depository and other banking services including revolving line of credit services.  

Section 4 ‑‑ Tax Covenants.


4.01.  The Local Government Unit hereby covenants that no part of the proceeds of the 2014  Note will be used, at any time, directly or indirectly, in a manner which, if such use had been reasonably expected on the date of issuance of the 2014 Note, would have caused the 2014 Note to be an "arbitrage bond" within the meaning of Section 148 of the Internal Revenue Code of 1986, as amended (the "Code") and the Regulations thereunder applicable to the 2014 Note and that it will comply with the requirements of that Section and the Regulations throughout the term of the 2014 Note.


4.02.
The proceeds of the 2014 Note will only be available by draw down, and shall not be available for general investment.  In the event that excess proceeds are temporarily in the possession of the Local Government Unit, the proceeds shall be deposited in a separate account and shall not be commingled with any other funds.  If these proceeds are deposited in an interest bearing account, the interest paid must be from tax-exempt obligations as described in Section 103(a) of the Code;


4.03
The proceeds of the 2014 Note will be expended immediately and any proceeds not so spent due to unforeseen events or delays shall be invested only in tax-exempt obligations (other than "specified private activity notes" as defined in Section 57(a)(5)(C) of the Code, or any successor section thereto); 


4.04
To the extent that the proceeds of the 2014 Note is used to retire or redeem any prior indebtedness (interim or temporary financing as provided for in Section 963.17(a) of PENNVEST's regulations) with respect to the Project, it must be done immediately upon receipt of proceeds from PENNVEST or if the 2014 Note proceeds are used to reimburse the Local Government Unit for the Project expenditures from its own funds, such reimbursement must be in compliance with Treasury Regulation Section 1.150-2 (the "Reimbursement Regulations"); 


4.05.
The Local Government Unit shall use all of the 2014 Note proceeds for "government use" (as defined in Section 141(b)(7) of the Code, or any successor section thereto); 


4.06.
To the extent that the proceeds of the 2014 Note is used to reimburse the Local Government Unit for costs previously paid or expended, the Local Government Unit has complied with the Reimbursement Regulations, or is investing such proceeds only in obligations (other than "specified private activity obligations" as defined in Section 57(a)(5)(c) of the Code, or any successor section thereto); and


4.07.
The Local Government Unit shall not during the term of the 2014 Note use the proceeds of any other borrowing or loan to pay principal or interest on the 2014 Note.

Section 5 ‑‑ Award.


Having determined that a private sale by negotiation of the 2014 Note is in the best financial interest of the Local Government Unit, the Governing Body hereby awards and sells the 2014 Note to the PENNVEST in accordance with the Funding Offer.

Section 6 – Authorizing Ordinance a Contract.


This Ordinance shall be deemed to be a contract with the holders, from time to time, of the 2014 Note.

Section 7 - Use of Note Proceeds.


Proceeds from the 2014 Note shall only be used for the purposes set forth in the Recitals of this Ordinance, which are incorporated by reference.

Section 8.  Repeal.


All Ordinances or parts of Ordinances not in accord with this Ordinance are hereby repealed insofar as they conflict herewith.

Section 9.  Effectiveness.


This Ordinance shall be effective in accordance with Section 8003(c) of the Act.





Sponsored by
____________________________________






   
____________________________________ 

PASSED finally in Council on the          day of                                      , 2014.







____________________________________ 







President of Council

ATTEST:

_______________________________ 
City Clerk


This Ordinance approved this           day of                                          , 2014.







____________________________________ 









Mayor 



City of Bethlehem


Lehigh and Northampton Counties, Pennsylvania

EXHIBIT "A"


DESCRIPTION OF DEWATERING FACILITY PROJECT


The Biosolid Dewatering Facility and Effluent Pump Station Improvements Project will replace the current biosolids (sludge) dewatering system with a more efficient system. Project components include the following, which are then discussed in more detail:

· Replacing 30-year old belt filter presses with centrifuges and erecting a building addition to accommodate them.

· Upgrading the effluent pump capacity by adding two 20 MGD vertical turbine pumps and installing a new effluent flow meter station.

· Integrating six of the WWTP process areas to the SCADA server at the Main Control Building by reconfiguring existing programmable logic controllers, installing a new SCADA panel, and installing new fiber optic cables.
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EXHIBIT "B"

FUNDING OFFER
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EXHIBIT "C"

GUARANTEED REVENUE NOTE 
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EXHIBIT "D"

AMORTIZATION SCHEDULES
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