CITY OF BETHLEHEM

INTER-DEPARTMENTAL CORRESPONDENCE

SUBJECT:
Lease Agreement 



Lessee Name:  Bethlehem Area School District
Location:  Portion of Rose Garden
Purpose:  Staging Area for Construction Vehicles and for Employee and

Construction Worker Parking during Construction of 

Nitschmann Middle School

TO:

Cynthia H. Biedenkopf, City Clerk

FROM:
William P. Leeson, Esq., City Solicitor

DATE:
April 7, 2014

Attached is a proposed resolution and associated Lease Agreement for Council’s consideration.

Please place this matter on City Council’s agenda for review and appropriate action.

WPL:csb

Copies To:
Robert J. Donchez, Mayor


Ralph E. Carp, Director, Parks & Public Property



Michael Alkhal, Director, Public Works

Dr. Joseph Roy, Superintendent, Bethlehem Area School District
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RESOLUTION NO. __________

Authorization For Lease AgreementPRIVATE 


BE IT RESOLVED by the Council of the City of Bethlehem that the Mayor and the Controller and/or such other City officials as deemed appropriate by the City Solicitor, are hereby authorized to execute a Lease Agreement and such other agreements and documents as are deemed by the City Solicitor to be necessary and/or related thereto, according to the terms and conditions indicated therein and made a part hereof, with the following named Lessor, for the uses and purposes indicated below:  


1.
Name of Lessor:
Bethlehem Area School District 

2. Premises:  Portion of Rose Garden

Purpose:  Staging Area for Construction Vehicles and for Employee
And Construction Worker Parking during Construction
of Nitschmann Middle School
3. Duration:  April 1, 2015 to September 30, 2018





Sponsored by 






ADOPTED by Council this             day of                             , 2014.    




 
                                        President of Council

ATTEST:

        City Clerk

LEASE AGREEMENT


THIS LEASE AGREEMENT (hereinafter, “Lease”) is made this ______ day of ________________, 20___, between the CITY OF BETHLEHEM, a municipal corporation of the Third Class of the Commonwealth of Pennsylvania, domiciled by law in the County of Northampton, (hereinafter called “Lessor” or “City”), and BETHLEHEM AREA SCHOOL DISTRICT, organized and existing under the Public School Code of 1949, 24 P.S. §1-101 et seq., with its current business address at 1516 Sycamore Street, Bethlehem, Northampton County, Pennsylvania, (hereinafter called “Lessee”). Lessor and Lessee may hereinafter collectively be referred to as the “Parties”.


WHEREAS, Lessee intends to rebuild Nitschmann Middle School (the “Project”) located at the intersection of 8th Avenue and Union Boulevard, Bethlehem, PA; and


WHEREAS, Lessee desires to lease a portion of the City’s Rose Garden located across the street from Nitschmann Middle School as a staging area for construction vehicles and for employee and construction worker parking during construction; and


WHEREAS, City desires to make available to Lessee for the aforementioned purpose a portion of the City’s Rose Garden.


NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) paid by Lessee to City concurrently herewith, and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, and intending to be legally bound hereby, the Parties agree as follows:


1.
All “WHEREAS” paragraphs are incorporated herein by reference as if the same were set forth here at length.


2.
Lessor hereby leases to Lessee a portion of Lessor’s property known as the Rose Garden, which area is depicted on the plan as the staging area, said plan being attached hereto and made a part hereof and marked Exhibit “A” (the “Leased Premises”).  The dimensions of the Leased Premises shall be: Main Area 230 ft x 150 ft, Access Drive 50 ft x 30 ft and the Walkway to Sidewalk 40 ft x 8 ft with allowance for the placement of fencing approved by the City.  The Parties acknowledge that the Lessee is only leasing the area designated as the staging area, and shall have no right to utilize any other portion of the Rose Garden property.


3.
The term of the Lease shall commence on April 1, 2015 and shall terminate on September 30, 2018 (hereinafter, “Lease Term”).  The Lease Term may be renewed for an additional term of one (1) year by the mutual written consent of the Parties. 


4.
Lessee shall, at Lessee’s sole cost and expense, make the following general improvements to the Leased Premises at such times during the Lease Term as mutually determined by written agreement of the Parties, which improvements shall benefit the City and, where applicable, shall upon completion and the City’s written acceptance, which shall not be unreasonably withheld, become the property of City:

a.
Sidewalk reconstruction along 10th Avenue for a distance of Two Hundred and Fifty (250) feet in the area adjacent to the Leased Premises per City standards for sidewalk construction; 
b.
Removal of 3 or 4 trees upon the Leased Premises, by an ISA Certified Arborist, specified and approved by the Director of Parks and Public Property; 

c.
Trimming of existing trees in and around this area on Union Boulevard and 10th Avenue, by an ISA Certified Arborist, specified and approved by the Director of Parks and Public Property;

d.
In order to prevent damage to trees and roots and soil compaction, establish tree protection zones around existing trees that may be impacted by Lessee’s use of the Leased Premises;

e.
The establishment of a new playground area with new playground equipment equivalent to but not less than the existing size, number and function of existing pieces of equipment to an area designated by the City and to the satisfaction of the Director of Parks and Public Property;

f.
The playground equipment in existence as of the commencement of this Lease shall remain the property of the City and shall be disassembled in a careful and proper manner by Lessee and given to the Department of Parks and Public Property for storage of same;

g.
The new playground equipment, to be determined by the City, shall be purchased by Lessee and placed at the designated spot under the direction of the Director of Parks and Public Property; and

h.
The playground equipment and its placement shall be age appropriate and in conformity with then-current United States Consumer Products Safety Commission Guidelines.


5.
Lessee shall erect fencing, type and placement of said fencing to be approved by City, around the entire Leased Premises in order to limit access to only authorized individuals.  The driveway area accessing the Leased Premises shall be gated to prohibit access during non-construction hours.  Lessee shall post notices along the fence notifying the public that access is limited to authorized individuals only.  The City shall have access to the Leased Property for any purpose deemed necessary or recommended by the City, in its reasonable discretion; provided, however, that the City shall not unreasonably interfere with Lessee’s use of the Leased Premises pursuant to the terms of this Lease. 


6.
Lessee, at its sole cost and expense, will be responsible for obtaining all necessary governmental approvals and permits that may be required by Lessee’s use of the Leased Premises. Further, Lessee will comply with all applicable federal, state and local laws, ordinances, and regulations in Lessee’s use of the Leased Premises, including the placement of a PA ONE CALL to determine the location of all utilities on or near the Leased Premises.


7.
The Lessee shall, at its sole cost and expense, maintain responsibility for all work related to removal, storage and reinstallation of topsoil upon the Leased Premises.  At Lessee’s request, Lessor shall provide Lessee with access and the rights to use City-owned property (other than the Leased Premises, and to be selected by the City) to temporarily stockpile topsoil during the Lease Term. Topsoil shall not be removed from the tree protection zones created under Paragraph 4.d.

8.
During the term of the Lease, Lessee shall have the duty of care, custody and control of the Leased Premises. Lessee shall maintain the Leased Premises in a clean and sanitary condition.


9.
Upon completion of the Project but prior to termination of this Lease, Lessee shall provide to Lessor a “Plan of Restoration” (Plan) for the Leased Premises. The Plan shall include but not be limited to the restoration of all disturbed areas, including grading, topsoil and grass, tree replacement, and improvement to curbing and sidewalk. The Plan shall include a schedule for start and completion of restoration and specifications for the work.  The Plan will be subject to prior review and written approval by the City Engineer, the Director of Parks and Public Property and the City Forester.  Approval of the Plan shall not be unreasonably withheld.


Restoration shall be deemed complete when the work is completed and deemed acceptable to the City Engineer, the Director of Parks and Public Property and the City Forester. Acceptance of the restoration work shall be indicated in writing and shall not be unreasonably withheld.


10.
Neither party may assign its interest hereunder without the written consent of the other party.  


11.
Lessee shall maintain comprehensive general liability and property damage insurance with a combined single limit of coverage of no less than One Million Dollars and 00/100 ($1,000,000.00) and the City shall be named as an additional insured thereunder. Lessee shall furnish a Certificate of Insurance to the City’s Bureau of Law prior to the commencement of this Agreement and shall be responsible for providing an up-to-date certificate each year during the Lease Term.  The Certificate of Insurance shall require thirty (30) days’ written notice to City before the policy of insurance required hereunder can be altered or canceled.


12.
Except as otherwise set forth herein, Lessee shall save and hold the City harmless from and against all suits or claims that may be based upon personal injury, death to any person and property damage arising in the course of the performance of the Lease by Lessee, whether such claim shall be made by Lessee, an employee of Lessee, or by a third party, where it is judicially established that the personal injury, death or property damage was caused by the negligent act or omission of Lessee or its agents or employees; Lessee shall, at Lessee’s own expense, pay all reasonable charges of attorneys, and all reasonable costs and other reasonable expenses arising therefrom or incurred in connection therewith, and if any judgment shall be rendered against Lessor in any such action, or actions, Lessee, at Lessee’s own expense, shall satisfy and discharge the same.

13.
Except as otherwise set forth herein, the City shall save and hold Lessee harmless from and against all suits or claims that may be based upon personal injury, death to any person and property damage arising from the City’s exercise or performance of its rights and obligations hereunder, whether such claim shall be made by Lessor, an employee of Lessor, or by a third party, where it is judicially established that the personal injury, death or property damage was caused by the negligent act or omission of the Lessor or its agents or employees; the City shall, at the City’s own expense, pay all reasonable charges of attorneys, and all reasonable costs and other reasonable expenses arising therefrom or incurred in connection therewith, and if any judgment shall be rendered against Lessee in any such action, or actions, the City, at the City’s own expense, shall satisfy and discharge the same.


14.
This Lease may not be amended or modified except by a further written agreement, duly executed by the Parties.


15.
This Lease shall be governed by and construed in accordance with the laws of the Commonwealth of Pennsylvania in effect as of the date of this Lease.  The Parties agree to submit to the exclusive jurisdiction of the Northampton County Court of Common Pleas for any action in law or equity to interpret, enforce, or defend a breach thereof or action seeking a declaratory judgment or injunction.
16.
The Parties executing this Lease represent and warrant to each other that they have the full right, power, capacity and authority to execute and deliver this Lease, and that they have duly and properly performed all acts required to authorize them to carry out this Lease and the transactions contemplated by it.
17.
This Lease sets forth the entire agreement and understanding between the Parties and supersedes any prior agreement or understanding, written or oral, relating to the subject matter of this Lease.  
18.
All agreements and covenants contained in this Lease are severable, and in the event any of them are held to be invalid by any competent court, this Lease will be interpreted as if invalid agreements or covenants were not contained in this Lease.
19.
The failure to enforce or require the performance at any time of the provisions of
 this Lease shall in no way be construed to be a waiver of such provisions and shall not affect either the validity of this Lease or any part hereof, or the right of either party thereafter to enforce each and every provision in accordance with the terms of this Lease.
20.
All notices required or sought to be given under this Lease shall be in writing and shall be deemed to have been made upon delivery.  Delivery shall be made if (i) delivered personally, (ii) sent by certified or registered mail, postage prepaid, or (iii) sent by nationally recognized overnight courier, addressed as follows:
If to Lessee:

Bethlehem Area School District

ATTN: Superintendent’s Office

1516 Sycamore Street

Bethlehem, PA 18017

If to Lessor:

City of Bethlehem

ATTN:  Solicitor’s Office

10 East Church Street

Bethlehem, PA 18018

Either party may at any time, in the manner set forth for giving notices to the other party, designate a different name and/or address to which notices to it shall be sent.
21.
Termination of this Lease shall not affect the rights and obligations of the Parties which have accrued hereunder prior to termination.    
22.
Nothing in this Lease shall be construed to waive or reduce the immunities from civil liability granted by or to enlarge the limitations on immunity imposed by the Political Subdivisions Tort Claims Act.
23.
Each party hereto binds itself, its partners, successors, assigns and legal representatives to the other party hereto, its partners, successors, assigns and legal representatives in respect of all covenants, agreements and obligations contained in the Lease.
[Remainder of Page Intentionally Left Blank]


IN WITNESS WHEREOF, the Parties have executed this Lease Agreement on the date first above written.

ATTEST:




BETHLEHEM AREA SCHOOL DISTRICT

___________________________

By:_____________________________

Secretary





Title:

ATTEST:




CITY OF BETHLEHEM

__________________________

By:_____________________________

City Controller




Mayor

The within Agreement is certified to be 

needed, necessary and appropriate.

By:  






City of Bethlehem Department Head

Print Name: 




