CITY OF BETHLEHEM

INTER-DEPARTMENTAL CORRESPONDENCE

SUBJECT:
License Agreement


City of Bethlehem and Lehigh and Northampton Transportation Authority



Bus Shelters

TO:

Cynthia Biedenkopf, City Clerk

FROM:
John F. Spirk, Jr., Esq., City Solicitor

DATE:
June 27, 2013

Attached is a proposed Resolution and associated License Agreement for Council’s consideration.

Please place this matter on City Council’s agenda for review and appropriate action.

JFS,JR:csb

Copies To:
John B. Callahan, Mayor


Michael Alkhal, Public Works Director


Kiel Fortner, Section Engineer, Engineering Bureau



Owen P. O’Neil, LANTA






By:







RESOLUTION NO. __________

Authorization For License AgreementPRIVATE 


BE IT RESOLVED by the Council of the City of Bethlehem that the Mayor and the Controller and/or such other City officials as deemed appropriate by the City Solicitor, are hereby authorized to execute the License Agreement between the City of Bethlehem and Lehigh and Northampton Transportation Authority, and such other agreements and documents as are deemed by the City Solicitor to be necessary and/or related thereto, according to the terms and conditions indicated therein and made a part hereof, for the purpose of granting permission to use and occupy the street right-of-way of the City at the locations listed in Exhibit A for the installation of transit shelters, according to the terms and conditions of the Agreement made a part hereof.






Sponsored by 






ADOPTED by Council this             day of                             , 2013.    




 
                                        President of Council

ATTEST:

        City Clerk

LICENSE AGREEMENT


THIS AGREEMENT, made and entered into this 
         day of 


       , 20
, by and between the CITY OF BETHLEHEM, a municipal corporation with its principal office located at 10 East Church Street, Bethlehem, Pennsylvania, 18018, hereinafter referred to as “Municipality or City”; and LEHIGH AND NORTHAMPTON TRANSPORTATION AUTHORITY, a municipal authority with its principal office located 1060 Lehigh Street, Allentown, Pennsylvania, hereinafter referred to as “LANTA”.

W I T N E S S E T H:


WHEREAS, there exists in Lehigh and Northampton Counties a need for public transit shelters at bus stops, hereinafter referred to as “transit shelters”, in order to encourage, promote and make more comfortable the use of mass transportation and thereby alleviate traffic congestion and aid in energy conservation and pollution control; and


WHEREAS, LANTA has applied to Municipality for the use of certain portions of the street right of ways for the installation of transit shelters; and


WHEREAS,  Municipality will permit the use of the street right of ways for the installation of transit shelters as provided in this License Agreement subject to the terms set forth in this Agreement:


NOW, THEREFORE, in consideration of the mutual promises and agreements contained herein, the parties hereto agree as follows:


1.
GRANT OF RIGHTS.  Municipality does hereby grant a revocable license to use and occupy the street right of ways of Municipality at the locations listed on the Location List attached hereto, marked Exhibit “A” and made a part hereof, within the jurisdictional limits of Municipality for the installation of transit shelters which may display or cause to be displayed advertising, provided that each location has been specifically approved by Municipality. Pursuant to the grant of this revocable license, LANTA in the performance of its responsibilities under this License Agreement agrees that:


(a)
No transit shelter shall be erected at any location other than those listed on Exhibit A, which is attached hereto;


(b)
LANTA shall obtain all necessary permits and approvals prior to the erection of any transit shelter; and


(c)
All shelter locations shall require a separate permit from the City’s Department of Public Works; and


(d)
A dimensioned Site Plan shall be submitted with every permit request to the Department of Public Works; and


(e)
Easements will be required from abutting private property owners, prior to City permits being issued, in cases where shelters are not completely located on a City right-of-way.  LANTA is responsible for securing these easements; and


(f)
LANTA shall make all transit shelters accessible to individuals with disabilities; and


(g)
The City reserves the right to have a shelter removed if the City determines that the shelter creates a traffic safety issue or impedes an infrastructure improvement project.  LANTA agrees to remove any shelter which creates a traffic safety issue or impedes an infrastructure improvement project within ninety (90) days of the receipt of written notification from the City.  If LANTA fails to remove a shelter within ninety (90) days following receipt of written notification from the City under the terms of this Section, then in such event the City shall have the right to remove the shelter.  The City’s reasonable cost to remove such a shelter shall be promptly paid by LANTA after receipt of an invoice reflecting the removal cost from the City; and


(h)
In the event that any transit shelter must be removed for any reason, LANTA shall promptly remove the transit shelter and restore the sidewalk, walkway or curb as directed by Municipality.


2.
LOCATION OF TRANSIT SHELTERS.  Installation of transit shelters shall be at locations reflected on the Location List referenced above, subject to approval by the City as provided in Paragraph 1.  Any future transit shelter not included on the current Location List must be approved by the City by written amendment to this Agreement, including the transit shelters currently erected, installed and maintained under a License Agreement dated October 18, 1995 between the City, LANTA and Lamar Outdoor Advertising, successor to Outdoor Marketing Systems, LLC, at such time as these shelters become the property of LANTA.


No bus shelters shall be permitted in the historic district unless they have a design  approved by the City’s Historic and Architectural Review Board and City Council.  The City reserves the right to approve certain locations for transit shelters, but prohibit paid advertising in those shelters because of their close proximity to the historic district.

3.
TERM.  This License Agreement shall expire twenty (20) years from the date of execution.  Municipality or LANTA may terminate this License Agreement because of default of the other provided that the party electing to terminate notifies the defaulting party of the alleged violation of this License Agreement and the violation is not rectified within thirty (30) days thereafter.  The City reserves the right to revoke this License Agreement upon sixty (60) days advance written notice to LANTA if it is deemed to be in the best interest of the City in order to further a public purpose, said public purpose to be determined in City’s sole discretion.  


4. 
TRANSIT SHELTER ADVERTISING.  This license shall serve as specific, written, and public notice that transit shelters, with advertising, shall be considered a public service and amenity.  Further, such transit shelters with advertising, shall not now, nor at any time in the future, be considered to fall under, nor become subject to, any existing, proposed, or future rules, regulation or ordinances pertaining to, but not limited to, billboards, outdoor signs, portable signs, building sign ordinances, or any other form of out-of-home advertising or sign ordinance rules, regulations, or other ordinances.  Provided, however, that the transit shelters and advertising shall remain responsible and liable for any municipal licenses and permit fees.  Advertising materials shall be in good taste, but shall not be subject to prior approval of Municipality.  Municipality, however, may require removal of any advertising upon fifteen (15) days written notice to LANTA.  No advertising of tobacco or hard liquor products will be permitted.  If LANTA fails to remove any unacceptable advertising from shelters within fifteen (15) days following receipt of notification from City, then in such event City shall have the authority to remove such advertising.  The City’s cost to remove such advertising shall promptly by paid for and reimbursed to the City by LANTA.


LANTA agrees to provide the City with advertising space for City or cultural events at reduced costs or for free if there are no businesses renting space at a particular shelter.


5.
RIGHT OF WAY USES.  It is specifically understood and agreed that this License Agreement shall be subject to and subordinate to any franchise for the use of the street rights of way existing heretofore or which may hereafter be granted by Municipality to any public utility, firm, or corporation, and this License Agreement shall further be subject to and subordinate to the right and power of Municipality to construct, operate, and maintain any other public utilities and/or public facilities, in, above, and under the said street rights of way.


6.
NUMBER OF TRANSIT SHELTERS.  LANTA expressly covenants to erect or cause to be erected transit shelters at the locations reflected on the Location List referenced above and such transit shelters shall be constructed in accordance with applicable federal, state and local building laws and codes.


7.
OWNERSHIP OF TRANSIT SHELTERS.  LANTA shall have the sole and exclusive ownership and/or control of and the right to possession and/or control of the transit shelters.


8.
MAINTENANCE OF TRANSIT SHELTERS.  LANTA shall maintain or cause to be maintained all transit shelters in good repair and in a clean, attractive and sanitary condition.  LANTA shall be responsible for the cleaning, repairing and replacement of any part of the transit shelters.  LANTA shall repair and remove or cause to be repaired and remove all evidence of defacement of transit shelters.  LANTA shall not be responsible for the maintenance or repair of any sidewalk, walkway, or curb, encompassing any transit shelter unless such sidewalk, walkway, or curb, shall have been damaged through the acts or omissions of LANTA, its agents, and servants, subcontractors, or employees.


9.
ILLUMINATION OF TRANSIT SHELTERS.  LANTA shall cause the ad box of the transit shelters to be adequately illuminated between dusk and daylight of each day or whenever artificial lighting is required for the protection, safety, and welfare, of the bus passengers and the public.


10.
ACCESSIBILITY OF TRANSIT SHELTERS. All transit shelters shall be accessible to persons with disabilities and must comply with the architectural standards as established by the Americans With Disabilities Act of 1990.  LANTA will not be required to install sidewalks or curb cuts to comply with this provision.  Installation of sidewalks or curb cuts, if necessary, shall remain the responsibility of Municipality. If under any circumstance, the City is required to install  such curb cuts or sidewalks  within five (5) feet of a shelter, City may elect to terminate this Agreement with respect to those shelters and those shelters shall be removed by LANTA, or, in the alternative LANTA may at its option and expense install the required sidewalks and curb cuts.

11.
PLANS AND SPECIFICATIONS.  Before the commencement of construction or erection of the first transit shelter, LANTA shall furnish to City a full and complete set of drawings, construction plans, and specifications of the transit shelters to be erected.  These plans shall be reviewed and must be approved in writing by City prior to the commencement of construction.


12.
TAXES AND ASSESSMENT.  LANTA shall pay or cause to be paid and discharged any and all taxes, assessments, duties, impositions, and burdens whatsoever assessed, charged, or imposed upon the transit shelters or any improvements thereon or connected therewith, or upon the occupant or occupants thereof (if any), and shall deliver to City proper and sufficient receipts and other evidence of the prompt payment and discharge of the same, if requested.


13.
CONSTRUCTION EXPENSE.  LANTA shall pay and discharge, or cause to be paid and discharged, any and all obligations, cost, fees, or expenses incurred or charged for the construction or erection of any transit shelter, and shall pay and discharge or cause to be paid and discharge all costs or expenses incurred, charged, or imposed, in connection with the maintenance or repair of the transit shelters during the term of this License Agreement.


14.
INSURANCE AND INDEMNITY.  During the term of this License Agreement, LANTA shall procure, carry and pay for windstorm, fire and extended coverage insurance, insuring the construction, improvement and completed transit shelters for the full replacement value of the transit shelter.  The proceeds of any such insurance shall be used to repair or restore said transit shelter as nearly as possible to the original condition.


LANTA shall indemnify and hold harmless City and any of its agents and employees from and against all claims, damages, losses and expenses, including attorneys' fees arising out of or resulting from any conduct or activity contemplated within this License Agreement attributable to LANTA; including, but not limited to, construction, maintenance, advertisement and subsequent use, damage, loss or expenses which results in bodily injury, sickness, disease or death or to destruction of tangible or intangible property, including the loss of the use resulting therefrom which is caused in whole or in part by any negligent act of commission or omission by LANTA or its contractor, subcontractor or anyone directly or indirectly employed by any of them, or anyone for whose acts, any of them might be liable.


LANTA shall purchase and maintain comprehensive general liability and property damage insurance with a combined single limit of coverage of no less than $1,000,000.  All insurance policies shall name the City of Bethlehem as additional insured and LANTA shall furnish the City with a Certificate of Insurance upon the signing of this Agreement.  The Certificate shall require thirty (30) days advance written notice to City before the policy can be altered or cancelled.


LANTA shall maintain statutory workers’ compensation coverage and unemployment insurance as required by the Commonwealth of Pennsylvania.


Every five (5) years, the City may require an increase in the level of insurance to such levels as are generally consistent with the then current insurance required to be maintained by contractors on municipal projects.


15.
ASSIGNMENT.  Any assignment by LANTA of its rights under this License Agreement shall be subject to the prior written approval of the City, which approval shall not be unreasonably withheld.  City further agrees to consent to any sale or assignment of LANTA’s interests under this License Agreement provided it is demonstrated that the successor or assignee of LANTA’s interests under this License Agreement shall have the ability to perform all of LANTA’s obligations under the terms of this License Agreement.


16.
FEES. LANTA shall pay to City a fee equal to ten (10%) percent of the payment received by LANTA from advertising revenue received from the transit shelters.  Payment shall be made by LANTA to City on a quarterly basis thirty (30) days after receipt of payment by LANTA.


17.
MAILING OF NOTICES.  City and LANTA designate the address specified on Page “1” of this License Agreement as the place where all notices provided for under this Agreement shall be sent.


18.
LAW CONTROLLING.  It is the understanding of the parties that this License Agreement shall be controlled by the laws of the Commonwealth of Pennsylvania.


19.
EQUAL EMPLOYMENT OPPORTUNITY.  During the performance of this License Agreement, LANTA shall not discriminate against by employee or applicant for employment because of race, religion, color, age, sex or national origin.  LANTA will take affirmative action to ensure that applicants are employed, and that employees are treated, during employment, without regard to their race, religion, color, sex or national origin. Such action shall include, but not be limited to, the following: employment, upgrading, duration or transfer, recruitment advertising, layoff or termination, rates of pay or other compensation and selection for training, including apprenticeship.


20.
ENTIRE AGREEMENT.  This Agreement contains all the terms and conditions agreed upon by the parties hereto and no other agreement, oral or otherwise, regarding the subject matter shall be deemed to exist to bind either of the parties hereto. Moreover, this License Agreement may not be modified except in writing by both parties if required by law.


21.
SEVERABILITY.  If any section of this Agreement or any part of any section herein shall be held unlawful, invalid or unenforceable, that part shall be deemed deleted and without prejudice to the lawfulness, validity and enforceability of the remaining sections and parts thereof.


22.
PARAGRAPH HEADINGS.  The paragraph headings used herein are for convenience only and shall not in any way effect the interpretation of the language of the contract.


IN WITNESS WHEREOF and intending to be legally bound hereby, the parties hereto set forth their hands and seals on the date set forth above.

ATTEST:




CITY OF BETHLEHEM














By:







City Controller




Mayor

ATTEST:




LEHIGH AND NORTHAMPTON







TRANSPORTATION AUTHORITY

EXHIBIT A

Location List
· E. Broad Street and Center Street – East Bound side

· E. Broad Street and Center Street – West Bound side

· W. Broad Street and 2nd Avenue – East Bound side

· W. Broad Street and 2nd Avenue – West Bound side

· W. Broad Street and Grandview Boulevard – East Bound side

· W. Broad Street and Grandview Boulevard – West Bound side

· W. Broad Street and Pennsylvania Avenue – East Bound side

· W. Broad Street and Pennsylvania Avenue – West Bound side

· S. 4th Street and Adams Street – West Bound side

· Spillman Drive & Emery Street – West Bound side

· W. Union Boulevard and Club Avenue – East Bound side
