BILL NO. 13 - 2013PRIVATE 

ORDINANCE NO. _________

AN ORDINANCE OF THE CITY OF BETHLEHEM,

COUNTIES OF LEHIGH AND NORTHAMPTON,

COMMONWEALTH OF PENNSYLVANIA, AMENDING

ARTICLE 908 OF THE CODIFIED ORDINANCES

ENTITLED ANTENNA SYSTEMS.

THE COUNCIL OF THE CITY OF BETHLEHEM HEREBY ORDAINS AS FOLLOWS:


SECTION 1.  That Section 908.06 of the Codified Ordinances of the City of Bethlehem which reads as follows:


908.06  ACCEPTANCE OF FRANCHISE

Any franchise granted under Section 908.03 of this Ordinance shall be upon the express condition that the Franchisee shall file with the City Clerk a written acceptance of the same within thirty (30) days after written notice is given to the Franchisee of the grant. The Ordinance granting the franchise, and acceptance of the same by the Franchisee, shall constitute a contract between the City and the Franchisee for all the uses, services and purposes set forth in this Ordinance. Except as may be otherwise provided by State or Federal law, order or regulation, the rights and obligations of the City and the Franchisee shall be those specified herein and they shall not be enlarged, diminished or altered by unilateral action of the City during the term of the franchise or renewal thereof. The Franchisee, by its acceptance of the provisions of the Ordinance granting the franchise, binds itself to provide the necessary Cable Television System and to establish, operate and maintain the local Cable Television System contemplated in this Ordinance, continuing without substantial interruption except for causes beyond its control until the expiration of the term of the grant. In the event that the Franchisee shall fail to file a written acceptance within the time hereinafter specified, the grant shall be of no effect and void.

Shall be amended to read as follows:

Any franchise granted under Section 908.03 of this Ordinance shall be upon the express condition that the Franchisee shall file with the City Clerk a written acceptance of the same within thirty (30) days after written notice is given to the Franchisee of the grant. The Ordinance granting the franchise, acceptance of the same by the Franchisee, and the execution of a Franchise Agreement between the City and the Franchisee, shall constitute a contract between the City and the Franchisee for all the uses, services and purposes set forth in this Ordinance. Except as may be otherwise provided by State or Federal law, order or regulation, or the Franchise Agreement, the rights and obligations of the City and the Franchisee shall be those specified herein and they shall not be enlarged, diminished or altered by unilateral action of the City during the term of the franchise or renewal thereof. The Franchisee, by its acceptance of the provisions of the Ordinance granting the franchise and its execution of the Franchise Agreement, binds itself to provide the necessary Cable Television System and to establish, operate and maintain the local Cable Television System contemplated in this Ordinance, continuing without substantial interruption except for causes beyond its control until the expiration of the term of the grant. In the event that the Franchisee shall fail to file a written acceptance within the time hereinafter specified, the grant shall be of no effect and void.


SECTION 2.  That Section 908.07 of the Codified Ordinances of the City of Bethlehem which reads as follows:

908.07  FRANCHISE PAYMENTS

(a) As compensation for the rights conferred by the grant of a franchise by this Ordinance, including the privilege of engaging in the business of operating a Cable Television System in the City, the Franchisee shall pay annually to the City a fee equal to five percent (5%) of gross revenues collected by the Franchisee from charges for Basic Cable Television Service and Optional Cable Television Service rendered to subscribers within the City. "Gross revenues" shall not include charges for or revenues from: any taxes billed to and collected from subscribers; services other than the transmission and distribution of television signals; advertising payments; the leasing of cable channels; furnishing other communications and non-broadcast television services either directly or as a carrier for another party; installation charges and fees for moves, reconnections, inspections, repairs or modifications of any installations; other customer services for which separate charges are made; any other income derived by the Franchisee.

(b) Franchise payments shall be made on or before June 15 each year, computed on the basis of the Franchisee's estimate of its annual gross revenues for the calendar year commencing with the immediately proceeding January 1. On or before February 15 following the close of such calendar year, the Franchisee shall file a supplemental statement computing its actual gross revenue for such calendar year and paying concurrently therewith any additional payment due as compared with that paid at the time of filing its estimate. In the event the supplemental statement reflects an overpayment by the Franchisee, the amount of any such overpayment shall constitute a credit to be applied to franchise payments due for any later calendar year. In addition, the Franchisee shall, on or before February 15 following the close of such calendar year, file a financial statement showing in detail the annual gross revenues as defined herein, of the Franchisee during such calendar year. For a period of three (3) years from the close of any franchise year, the City shall have the right to inspect the Franchisee's records showing the annual gross revenues from which its franchise payments are computed and the right of audit and recomputation of any and all amounts paid under this Ordinance. No acceptance of any payment shall be construed as a release or as an accord and satisfaction of any claim the City may have for further or additional sums payable under this Ordinance or of the performance of any other obligation hereunder.

Shall be amended to read as follows:

(a) As compensation for the rights conferred by the grant of a franchise by this Ordinance, including the privilege of engaging in the business of operating a Cable Television System in the City, the Franchisee shall pay annually to the City a fee equal to five percent (5%) of gross revenues derived from the operation of its cable system in the City.  “Gross Revenues” shall include all revenue received directly or indirectly by Franchisee or its Affiliated Entities from any source whatsoever arising from, attributable to, or in any way derived from the operation of Franchisee’s Cable System in the City to provide Cable Services.  “Gross Revenues” shall not include bad debts; interest income; revenue of the Franchisee or any Affiliated Entity from the facilities of a common carrier, which is subject to Title 11 of the Communications Act, as amended; or any taxes on services furnished by Franchisee and imposed directly upon any Subscriber or user by the City, state, federal or other governmental unit. Franchisee shall not deduct or otherwise credit against the franchise fee any tax, fee or assessment of general applicability.
(b) Franchise fee payments to the City under this provision shall be computed at the end of each calendar quarter or as otherwise set forth below and shall be due and payable in accordance with the following schedule:  on or before May 15 for the first quarter, on or before August 15 for the second quarter, on or before November 15 for the third quarter, and on or before December 1 for the fourth quarter (based on estimated gross revenues).  The actual fourth quarter amount due shall be computed at the end of the calendar quarter and reconciled with the fourth quarter payment made, with any adjustments or credits applied to the next payment due.  In the event that any franchise fee payment is not made on or before the applicable date, then interest shall be added at the annual rate of six percent (6%) of the amount of franchise fee revenue due to the City.  No acceptance of any percent shall be construed as an accord that the amount paid is in fact the correct amount, nor shall acceptance of any payment be construed as a release of any claim the City may have for additional sums payable under this Agreement.

(c) Each franchise fee payment shall be accompanied by a written report containing an accurate statement of Franchisee’s Gross Revenues received for Cable Services for the quarter in connection with the operation of Franchisee’s Cable System and a brief statement showing the basis for computation of fees. The statement shall contain a line item for every source of revenue received and the amount of revenue received from each source. The report shall be verified by an authorized representative of Franchisee.

(d) On an annual basis, upon a minimum of thirty (30) days prior written notice, the City shall have the right to conduct an independent audit of Franchisee’s records reasonably related to the sources, amounts and computation of gross revenues in accordance with Generally Accepted Accounting Principles. Such records shall be kept or made available to the City at the notice location for Franchisee specified in Section 13.3 below. Provided the documents requested are not unduly burdensome, any reproduction of such records for purposes of inspection shall be performed at Franchisee’s expense. If the audit shows that franchise fees have been underpaid then Franchisee shall pay the underpaid amount and monetary fines of five percent (5%) of the underpayment. If franchise fees have been underpaid by five percent (5%) or more, then Franchisee shall also pay the reasonable cost of the audit.
At the time of the annual audit, the Franchisee shall furnish the City with such information as the City shall reasonably require with respect to the Franchisee’s services within the City for such period. 

SECTION 3.  That Section 908.08 of the Codified Ordinances of the City of Bethlehem which reads as follows:

908.08
INSTALLATION AND EXTENSION OF SYSTEM

The Franchisee shall serve all residents of the City except to the extent that low household density, adverse terrain or other factors render providing service impracticable or technically or economically infeasible. The Franchisee's Cable Television System shall not be required to be installed in, or extend to, areas of the City where potential revenues from subscribers to be served therein would produce a return insufficient to justify economically such installation or extension. If otherwise practicable and technically feasible:

(a) Service shall be provided at normal installation and monthly service rates to an individual customer whose point of connection is located within 150 feet of an in-place distribution cable of the Franchisee.

(b) The Franchisee, at its cost, shall make an extension of its cable system where the number of existing households per linear mile of cable to be passed by the extension equals or exceeds the average number of households passed per linear mile of its existing cable system within the City.

(c) In no event shall the Franchisee be required to make an extension where the number of existing households to be passed per mile is less than 50. The Franchisee shall not be required to install or extend its cable system in areas where it cannot obtain necessary rights-of-way over private property at economically feasible cost, or obtain permission to attach its facilities to public utility poles or conduits.

Shall be amended to read as follows:

The Franchisee shall serve all residents of the City except to the extent that low household density, adverse terrain or other factors render providing service impracticable or technically or economically infeasible. The Franchisee's Cable Television System shall not be required to be installed in, or extend to, areas of the City where potential revenues from subscribers to be served therein would produce a return insufficient to justify economically such installation or extension. If otherwise practicable and technically feasible:

(a) Service shall be provided at normal installation and monthly service rates to an individual customer whose point of connection is located within one hundred fifty foot (150 foot) aerial distance of an in-place distribution cable of the Franchisee.  For any installation in excess of a one hundred fifty foot (150 ft) aerial distance or that requires an underground installation, Franchisee shall extend Cable Service at a rate not to exceed Franchisee’s actual cost of installation from its main distribution system.
(b) The Franchisee, at its cost, shall make an extension of its cable system where the number of existing households per linear mile of cable to be passed by the extension equals or exceeds the average number of households passed per linear mile of its existing cable system within the City.

(c) In no event shall the Franchisee be required to make an extension where the number of existing households to be passed per mile is less than 50. The Franchisee shall not be required to install or extend its cable system in areas where it cannot obtain necessary rights-of-way over private property at economically feasible cost, or obtain permission to attach its facilities to public utility poles or conduits.

(d)  All installations of wires and/or equipment by Franchisee shall be underground where such facilities of other similarly situated entities are underground.


SECTION 4.  That all Ordinances and parts of Ordinances inconsistent herewith be, and the same are hereby repealed.






Sponsored by
____________________________________







   
____________________________________ 

PASSED finally in Council on the          day of                                      , 2013.








____________________________________ 







President of Council

ATTEST:

_______________________________ 
City Clerk


This Ordinance approved this           day of                                          , 2013.








____________________________________ 








Mayor

