CITY OF BETHLEHEM

EASEMENT AGREEMENTPRIVATE 


THIS AGREEMENT is made on the              day of                             , 20___, by and between XO COMMUNICATIONS of the following address, 1220 Broadcasting Road, Wyomissing, Pennsylvania, 19610 (hereinafter referred to as the "Grantee") and the CITY OF BETHLEHEM, a municipal corporation and city of the Third Class, of 10 East Church Street, Bethlehem, Northampton County, Pennsylvania, 18018 (hereinafter referred to as the "Grantor").


WHEREAS, the Grantor is the owner of real estate a portion of which is situate in the area of Trone Street, Bethlehem, Northampton County, Pennsylvania, and also known as Tax Parcel Identifier P6NE3C-1-1, (hereinafter referred to as “Premises A”), a description and plan of which is attached hereto as Exhibit “A”; and

WHEREAS, the Grantor is the owner of real estate a portion of which is situate in the area of Fortuna Street, Bethlehem, Northampton County, Pennsylvania, and also known as Tax Parcel Identifier P7-19-2, (hereinafter referred to as “Premises B”), a description and plan of which is attached hereto as Exhibit “B”; and

WHEREAS, Premises A and Premises B are hereinafter collectively referred to as the "Premises"; and


WHEREAS, Grantee is desirous of constructing, operating and maintaining its communications facilities comprising of two (2) 4” conduits and underground line relating thereto, hereinafter referred to as the “Facilities” and described or shown on the attached Exhibit “A”), on the Premises for Grantee's benefit.


NOW, THEREFORE, for and in consideration of the sum of Three Thousand Dollars and 00/100 Cents ($3,000.00) and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, the parties hereto agree as follows:


1.
Grant Of Easement.  Grantor hereby grants and conveys to Grantee, and Grantee's heirs, successors and assigns, in perpetuity, a right of way and perpetual easement to, at any time, and from time to time, construct, install, maintain, inspect, operate, repair, remove, and replace the Facilities.


2.   
Construction Of Facilities.  Grantee shall construct, in a good and workmanlike manner, the Facilities at Grantee’s sole cost and expense, in accordance with sound engineering practices and all applicable governmental requirements.  Facilities constructed and installed by Grantee shall remain the sole and exclusive property of Grantee.  Nothing in this agreement shall 

be deemed, or in any way construed, to extend any ownership rights whatsoever to Grantor, over 

Facilities installed by Grantee.  Further, the parties hereto agree that at no time will the Facilities be termed or regarded as fixtures or permanent attachments to the property.


3. 
Restoration.  Grantee shall use all reasonable means to avoid or minimize inconvenience to Grantor, Grantor's employees or invitees, or damage or injury to the Premises, or any property of Grantor thereon, during the course of construction, maintenance, repair, inspection, removal or replacement of the Facilities.  Upon completion of any such construction, maintenance, repair, inspection, removal or replacement of the Facilities, Grantee shall restore the Premises to its prior condition, repair to the extent possible any damage caused by the work, clean the site, and generally leave the easement area in good condition.


4. 
Obstructions.  Grantor also agrees that no buildings or structures, or any type of obstruction to the Facilities, including, but not limited to, the planting of trees, shall be permitted within the Easement Area, but the Grantor may use the property for such other purposes not inconsistent with the rights granted in this Easement.


5.
Maintenance, Repair And Operation.  Grantee shall perform such maintenance and make such repairs and replacements as shall be required to keep the Facilities in good and safe operating condition at all times, all at Grantee's expense.


6. 
Binding Effect.  This Agreement shall benefit and shall be binding upon the parties’ heirs, successors and assigns.


7.
Indemnification by Grantee.  The Grantee shall keep and hold the City of Bethlehem and its officers and employees free and harmless from and indemnify and defend them against any and all claims for or in respect of bodily injury (including death) and/or property damage of any kind or nature to the person or property of any other person caused by or in the course of construction, installation, maintenance, inspection, operation, repair, removal or replacement of the Facilities; and, further, shall keep and hold the City of Bethlehem and its officers and employees free and harmless from and indemnify and defend them against any and all claims for or in respect of bodily injury (including death) of any person and/or property damage suffered or incurred while in or on the premises of the City of Bethlehem in the course of construction, installation, maintenance, inspection, operation, repair, removal or replacement of the Facilities.  The term "City of Bethlehem" shall be deemed to include the Grantor, its successors and assigns.


8.
Indemnification by Contractors.  The Grantee shall include the following provision in each of its contracts with any contractor that shall enter onto said lands pursuant to the easement and right of way granted hereby:



The Contractor shall indemnify, defend and save harmless the City of Bethlehem, its officers and employees from and against any and all claims for or in respect of bodily injury (including death) and/or property damage of any kind or nature to the person or property of the City of Bethlehem or of any employee thereof or of any other person caused by or in the course of construction, installation, maintenance, inspection, operation, repair, removal or replacement of the Facilities hereunder; and, the Contractor shall further indemnify, defend and save harmless each of the City of Bethlehem, its officers and employees from and against any and all claims for or in respect of bodily injury to or death of any person and/or any employee of the Contractor or of any representative of the Contractor and/or property damage suffered or incurred while in or on the premises of the City of Bethlehem in the course of construction, installation, maintenance, inspection, operation, repair, removal or replacement of the Facilities hereunder, however any such injury or death and/or property damage may be caused and whether or not it may have been caused or may be alleged to have been caused in whole or in part by any act or omission, whether negligent or otherwise, of the City of Bethlehem or any employee thereof or by the condition of the premises or otherwise.  The term "City of Bethlehem" shall be deemed to include its successors and assigns.


9.
Insurance.  The Grantee shall cause each of its contractors that shall enter onto said lands pursuant to the rights granted hereunder to procure and maintain at no expense to the Grantor:  (a) worker's compensation insurance and employer's liability insurance; (b) comprehensive general public liability and property damage insurance in amounts of not less than One Million Dollars ($1,000,000) in respect of bodily injury or death in any one (1) occurrence and Five Hundred Thousand Dollars ($500,000) in respect of damage to or destruction of property; and (c) comprehensive automobile liability insurance in amounts of not less than One Million Dollars ($1,000,000) in respect of injury to or death of one (1) person in any one (1) occurrence and in an amount of not less than Five Hundred Thousand Dollars ($500,000) in respect of damage to or destruction of property.  The policy or policies of such comprehensive general public liability and property damage insurance shall provide by endorsement thereon that the insurer insures against the liability assumed by the contractor under the provisions of Paragraph 7 hereof.  Prior to entering said lands, each such contractor shall furnish a certificate or certificates naming the “City of Bethlehem, its officers and employees” as additional insureds, evidencing such to:  



City of Bethlehem



Solicitor's Office



10 E. Church Street



Bethlehem, PA  18018

which certificates shall provide that not less than thirty (30) days prior written notice of modification, cancellation, or other termination be mailed or delivered to the Grantor at said address or at such other address as the Grantor shall from time to time specify for notices.

10. Relocation.  Grantee shall relocate the said Facilities at their own expense if the Facilities interfere with any development plans of the City of Bethlehem.


IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties hereto have affixed their hands and seals on the date first above written.

WITNESS:





GRANTEE:








XO COMMUNICATIONS








By:












GRANTOR:

ATTEST:





CITY OF BETHLEHEM








BY:





City Controller





John B. Callahan

Mayor

The within Easement Agreement is certified to 

be needed, necessary and appropriate.

By:   







City of Bethlehem Department Head


Print Name: 
Ralph E. Carp


COMMONWEALTH OF PENNSYLVANIA
)








:  SS:

COUNTY OF 





)


On this              day of                                      , 20        , before me, _________________ _______________, a Notary Public, personally appeared _______________________________ who duly acknowledged himself/herself to be the ______________________ (title) of XO COMMUNICATIONS, and that he/she, as such _____________________ (title), being authorized to do so, executed the foregoing instrument for the purpose therein contained, by signing the name of the Corporation by himself/herself as ______________________ (title).



WITNESS my hand and official seal.







___________________________________

COMMONWEALTH OF PENNSYLVANIA
)








:  SS:

COUNTY OF NORTHAMPTON


)



On this            day of                                   , 20       , before me, Cynthia S. Bartera, the undersigned officer, personally appeared JOHN B. CALLAHAN,  Mayor of the City of Bethlehem, Pennsylvania, known to me to be the person described in the foregoing instrument, and acknowledged that he executed the same in his official capacity therein stated and for the purposes therein contained. 



IN WITNESS WHEREOF, I hereunto set my hand and official seal.








__________________________________








Notary Public
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(Ed. 3/00)

